— > = 
~ 


FLORIDA. STATE BAR ASSOCIATION 


VOLUME 1 _ FEBRUARY, 


~. 


"MEMORIAL, SERVICES 
RHY DON MAYS CALL 


> 


FLORIDA SUPREME COURT OPINIONS 


Opinions of the Attorney General 


= 


= 


IN THIS ISSUE | 


PAGE 

MEMORIAL SERVICES FOR JUDGE RHYDON Mays CALL 3-10 
FLORIDA SUPREME CoURT OPINIONS 11-53 
Stuart v. Stephanus 11 Selverstone v. Jacobson = 28 
Webster Lumber Co. v. Lincoln 12 Suarez, Suarez & Naya v. State __ 28 
Downing v. Weaver-Loughridge Lumber Co. 18 Barrs v. State 35 
Watrouse v. Jones 19 Corlise v. State __ 36 
Malone & Kindgen v. Lannin ’ 20 Gilcrease v. State 37 
State ex rel. Fletcher v. Giblin 21 ~ Izilar v. Slyke, et als. : 37 
Scholl v. State : 21 #=Minge v. Davidson et al. . 39 
Wilson v. Daniel 22 ~=Robinson et al v. Pepper and Turner 41 
Anderson v. Bryson ss 95  Dekle v. Noone et al. ___ 44 
27 Stillwell and Stillwell v. Kent 46 
Rodgers and Rodgers v. Hanchett Bond Company 48 
Crisostomo v. Crisostomo 27 A.C. L. R. R., v. City of Lakeland _ _ 49 
28 Harrington v. Hummell, as Trustee 53 
FLORIDA CASES IN THE UNITED STATES CouRTS 54 
OPINIONS OF THE ATTORNEY GENERAL 54-58 
NOTES AND COMMENT ____ 58-64 


> 


West Publishing Company 


Publishers of 


SOUTHERN REPORTER CURRENT DIGEST 

FEDERAL REPORTER U.S. CODE ANNOTATED 
WORDS & PHRASES 

NATIONAL REPORTER SYSTEM BOUVIER’S LAW DICTIONARY 

AMERICAN DIGEST SYSTEM HORNBOOK SERIES 

CENTURY DIGEST 


(CASE BOOKS) 


DECENNI AL DIGESTS AMERICAN CASE BOOK SERIES 


O. O. BECK, Florida Salesman 


Seminole Hotel, Jacksonville, Fla. 


¢ 

= 

> 

‘s 


Pr 


+ 


3 


FLORIDA STATE BAR ASSOCIATION 


LAW JOURNAL 


Entered as second-class matter at the postoffice at Jacksonville, Florida, August 1, 1927 
Yearly Subscription: Members, $3.00; non-members, $5.00. Single Copy, 50 cents. 
Publication Office: 8 N. Newnan Street, Jacksonville, Florida. 


Volume 1 FEBRUARY 1928 No. 7 
Publication Committee: Editor: 
J. C. COOPER, JR., Chairman J. C. COOPER, JR. 
R. S. COCKRELL Box 223, Jacksonville, Fla. 
W. H. ELLIS 
W. I. EVANS Business Manager: 
JAMES F. GLEN H. W. SCHAEFER 
W. H. WATSON Box 8, Jacksonville, Fla. 


Editorial 


JUDGE RHYDON MAYS CALL. 


This issue of the Law Journal reports in full the proceedings held in Jacksonville on January 14th, 
in memory of Judge Call. No words of ours can add to the message of Honor, Respect and Love voiced at that 
meeting by distinguished members of the Bench and Bar. 

Judge Call is no longer with us, but his influence as lawyer and jurist will live in the memory of 
those who knew him. 

The Bar of the entire State mourns his death. May his character and noble record stand as an 
example to the Bench and Bar now and hereafter in the State of Florida. 


ANNUAL CONVENTION AT TAMPA 
April 6 and 7, 1928. 


The Journal wishes again to remind those of the Bar of the Annual Convention of the Florida State 
Bar Association which will take place in Tampa April 6th and 7th, 1928. 

The program of the convention will be printed in the March issue. The Journal urges all Circuit 
Judges to arrange their calendars so that the Bench, as well as the Bar can attend this meeting. Committees 
of the State Bar Association are requested to have their reports in the hands of the Secretary not later than 
March 15th, so that copies of these reports can be published for submission to the convention in the April 
issue of the Journal. 
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IN MEMORIAM 


Judge Rhydon Mays Call 


In Memory of Rhydon Mays Call, late Judge of the United States Dis- 
trict Court of the Southern District of Florida, a special service was held 
at 10 o’clock, Saturday, January 14th, 1928 in the Federal Court Room in 
the City of Jacksonville. Honorable Lake Jones, Judge of the United States 
District Court of the Southern District of Florida, presided, and on the 

Bench with him were Hon. George Couper Gibbs, Hon. Daniel A. Simmons 
| and Hon. DeWitt T. Gray, Judges of the Circuit Court for the Fourth Judi- 
cial Circuit of the State of Florida. 


Members of the Bar from every part of the State were present, as 
were other friends of the late Judge Call. Proceedings were reported by 
Raleigh C. Dowling, Ralph W. Pattison and Earnest L. Bryant. The Court. 
having been convened by United States Deputy Marshal, the following pro- 


ceedings were had: 
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JUDGE JONES: Gentlemen of the Bar: We are 
gathered here this morning to pay tribute to the mem- 
ory of Rhydon Mays Call, an eminent Judge, a patri- 
otic citizen and a man we all loved. I am going to ask 
Mr. John E. Hartridge, Chairman of the various com- 
mittees, if he has anything at this time in this con- 
nection to present to this Court: 


MR. HARTRIDGE: (Reading Resolutions) 

To the Honorable Judge of the United States District Court for 
the Southern District of Florida, the Judges of the Circuit 
Court for Duval County, Florida, and the President of the 
Jacksonville Bar Association: 

Your Committees appointed to present suitable resolutions 
of sympathy and affection, upon the death of the late Judge 
Rhydon Mays Call, respectfully submit the following preamble 
and resolutions: 


It is with some degree of hesitation that your Committees 
undertake or attempt—brief as it may be—a narration of the 
life, or a delineation of the character, of a man so broad- 
minded and remarkable for probity and truth, who, living, 
displayed such admirable qualifications of heart and head, 
and whose polar star was always the faithful discharge of 
duty. 

Language is feeble to express adequately the sorrow and 
grief of the bar and judiciary of the State and Federal Benches 
when the mournful announcement of Judge Call’s death was 
made, nor were regret and sadness confined to the cirecum- 
scribed area of the bench and bar, but poignant grief was uni- 
versal in every community in which he wag known, and so we 
are met to pay this tribute of respect and honor to the man 
in life and to his memory in death. 

Judge Call’s character was open and free; his manner 
polite and gentle; and on the bench judicial urbanity was ever 
present. He was manly and free from deceit or the taint of 
hypocrisy or the imposition of insincerity. That such a char- 
acter found friends and partisans is an honor to them in the 
recognition of the life he lived, a life always a protest against 
narrowness and bigotry and sectionalism. He was always an in- 
dependent thinker. 


Judge Call was not a churchman in the sense in which that 
word is generally used, but he was ever mindful of the Star of 
the East, and in its pure and unsullied glow that ‘gave hope 
and life ‘to the world he found comfort and happiness and the 
hope for reunion with his dear ones, beyond the grave. 

Rhydon Mays Call was born at Fernandina, Florida, on 
January 13th, 1858. He was the son of George W. and Sarah 
Stark (Mays) Call. His father was born in Kentucky and his 
mother in South Carolina. His mother died a few months 
after his birth. His father was a leading and able member 
of the bar and practiced law at Fernandina and Jacksonville, 
and had developed a fine clientele prior to the War between 
the States. When the great conflict began he subordinated his 
personal interests and tendered his sword to the Confederate 
cause. He was first Captain in the Davis Light Infantry and sub- 
sequently was made a Major in the Second Florida Regiment. 
He was killed while leading his command at the Battle of Seven 
Pines in 1862. 

Shortly after the death of his mother, Rhydon Mays Call 
went to the home of his grandparents, Dr. and Mrs. Mays, 
at Orange Mills, Florida, where he spent his childhood and 
boyhood until he entered the Law Department of Washington 
and Lee University at Lexington, Virginia. He was graduated 
in the class of 1878, with the degree of Bachelor of Laws. 
He subsequently came to Jacksonville to practice his profession, 
and entered the office of John E. Hartridge, Esq., and lived 
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with him at his home for several years, when he launched out 
to pursue his profession in an office of his own. He early 
showed great habits of industry and prepared the first .pub- 
lished digest of the decisions of the Supreme Court of the 
State of Florida. He exhibited vigorous powers and resource- 
fulness as a trial lawyer. 

Judge Call was at one time a member of the City Council 
of Jacksonville, and had built up a_ large and lucrative prac- 
tice in his profession when he was appointed by President Cleve- 
land, in his first administration, United States District At- 
torney for the Northern District of Florida, and upon ex- 
piration of his term as United States District Attorney he was 
appointed by Governor Fleming County Solicitor for Duval 
County, Florida, and while serving in this capacity he was 
called to the Bench of the Circuit Court of the Fourth Judicial 
Circuit, of which office he was an incumbent, through suc- 
cessive appointments, for the long period of twenty years. On 
the first day of April, 19138, he was appointed by President 
Wilson, Judge of the United States District Court for the 
Southern District of Florida, where he discharged its duties 
with dignity and marked ability. Z 

In the year 1887 Judge Call was married to Miss Ida 
Holmes who died in 1891. Of this union three children were 
born, all of whom died at an early age. 

Judge Call came from distinguished ancestry. His father 
was the nephew of Richard K. Call and he himself was grand- 
nephew of Richard K. Call who piloted Florida through the 
troublous territorial days, being twice territorial governor under 
General Jackson and served on his staff at the Battle of New 
Orleans. 


In Judge Call a truly great man has passed. His unending 
and ever-spreading example for good lives. In justice and right- 
eousness his daily: life attunes our hearts to the chord struck 
by the lowly Nazarene when on earth, and our hearts vi- 
brate with memory’s touch of his sweet, gentle and just life. 


For he was a just judge. On the bench he knew neither creed 
nor color. 


Stevenson puts forth the thought that there is always 
good in the worst of us, and evil in the best of us. If our 
friend had evil, it never blossomed but withered before it was 
in the chrysalis state of budding. Yet he was no weakling. He 
‘was made of sterner stuff and beneath the velvet the strength 
of steel responded to the call of duty when the occasion, or 
condition, demanded heroic action. He never sought trouble and 
he never evaded a crisis but met it like the man he was. He 
was ever tender in his response to sorrowing and suffering and 
strong when the wind blew and the storm raged. 

But why say more? All who knew him loved and admired 
him. 

While Judge Call’s life was as sweet as a summer’s rose, 
it was not scattered on the ground to die, and from his bed, 
where the end of life has laid him, hallowed by the sweetest dews 
of night, will bud and blossom and flower memories of the 
true, good and splendid life he led. 

BE IT THEREFORE RESOLVED: 

First—That in the death of Rhydon Mays Call the Bar, 
the State and the County have sustained a serious loss. 

Second—That his life, both private and public, was such as 
to commend him as an example to emulate, and one in which 


his friends and the community can take pride and point to 
with approval. 


Third—That his noble qualities of head and heart will ever 
live in our memories, a continued influence for good and lofty 
inspiration, directing our thoughts to higher planes. 


Fourth—That in the death of Judge Rhydon Mays Call 
we mourn the loss of a learned, capable, patient and upright 
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judge, a patriotic and dutiful citizen and a most delightful and 
companionable gentleman. 

That we grieve and sympathize with his kindred. 

That these resolutions be spread upon the minutes of the 
United States Court for the Southern District of Florida and 
of the Circuit Court of the Fourth Judicial Circuit of Florida. 

Respectfully, 
JOHN E. HARTRIDGE, 
Chairman. 
SCOTT M. LOFTIN, 
Chairman of Committee appointedby the Judge of the United 
States Circuit Court, Southern District of Florida. 
MARTIN H. LONG, 
Chairman of Committee appointed by the Bar Association of 
Jacksonville. 
W. E. KAY, 
Chairman Memorial Committee. 
E. P. AXTELL, 
ALSTON COCKRELL, 
F. P. FLEMING, 
Committee on Resolutions. 

MR. HARTRIDGE: I move the adoption, if your 
Honor please, of these resolutions. 

The Court will now call on Judge John L. Doggett 
to deliver a eulogy to Judge Call. 

JUDGE DOGGETT: 


If your Honors, please, my Brother Lawyers, Ladies and 
Gentlemen: 

“The letter from the joint committees of the bar requested 
me on this occasion to pay a fitting tribute to Judge Call’s mem- 
ory, and voice the respect in which he was held, and the 
grief occasioned by his loss.” 

“I wish that I could adequately and appropriately put the 
words into sentences that would make you feel that I had 
accomplished such a mission. Oh, how I yearn for the power 
at this moment to express the tribute and voice the respect 
and grief that this occasion demands. If I fail, I believe he at 
least would believe if he were here, that only my limitations 
of mind were the obstacles that prevented such performance, 
for at no moment throughout my life could my heart have 
been more attuned and in harmony with my effort, than it 
is at this moment.” 

“People are born, live their whole life out and die and 
when the then living, contemplate and look back over those 
careers, generally it is, that all seem about the same, and are, 
at best, but commonplace. 

“Occasionally, however, it appears that a man is sent into 
the world with a particular work to perform. To my mind 
Rhydon M. Call had a mission of that kind—the accomplishment 
of justice. 

“There is an old maxim that I believe is attributed to Ma- 
homet, which says that ‘one hour in the execution of justiec 
is worth seventy years of prayer.’ 

“If such be the case, what a wealth of example did we 
enjoy, as lawyers, throughout his long judicial career, and what 
a loss did we sustain in Rhydon Call’s death. No man can per- 
form justice without an understanding of what justice is, and 
no man can understand justice to its fullest extent, unless 
he has learned to drink uncomplainingly the bitter draughts of 
deep sorrow, producing an aloneness in the world, resulting 
in the deepest of meditation, and an unselfish and impartial 
accounting to and of one’s self and of his fellowmen and of their 
affairs. 

“Out of such despairing experience and disasters did Rhydon 
M. Call, the Judge, emerge, but without a complaint, and with 
only silent, grim determination written on his face and en- 


graved within his heart, to live on and on to the end—alone— 
Oh, so alone, but calmly, most efficiently and wonderfully, 
making his judicial life his whole life, since he felt and was 
so alone. 

“If I went into details, whether in chambers or on the 
bench, of his daily routine, we would see that familiar figure 
sitting there, somewhat hunched over in his chair, with eyes cast 
down, calmly whittling his favorite piece of wood—red cedar— 
listening intently and patiently, and completely absorbed with 
what he was hearing. Never was he known to make a memor- 
andum. He had acquired the habit of concentration to such 
a marked degree, that he needed no reminder as to argument 
or incident. Seldom it was, that he ever asked a question and 
still more seldom did he ever of his own volition, interrupt coun- 
sel. He would rule but once in the trial of a case on a question 
of evidence, and that would remain the guide on that propo- 
sition throughout the trial. We who practiced before him knew 
this only too well, and we would never attempt the same 
question in another form even without an explanation to the 
court. Argument with him as to his ruling spelled instant rep- 
rimand, generally only by the raising of his eyes, which at 
such a moment, it would seem that he was looking both through 
and into each and all of the internals of one’s body and saying 
to those internals, “I’ve ruled. That ends the matter. You have 
your exception.” 

“His insight and memory at times seemed almost un- 
canny, and his wisdom, fortified by his knowledge, frequently 
muttered in a low tone, was at times so disconcerting that it 
spelled instant disaster to an unrighteous cause. His place of 
worship was the shrine of justice and justice was always his 
client, not the sentimental blubbering kind, not the kind that 
rode on the top of a hurrahing temporary wave of public 
approval, not the kind which is illustrated by the following 
incident—I feel sure you will all understand. A young judge 
was sitting in a case in a rural community, where lawyers of 
note were trying a case of moment, and one involving ques- 
tions that would affect a policy of the state. One of these lawyers 
offered an objection and the judge promptly ruled with him. 
This lawyer was so elated that he offered another objection 
and was promptly ruled against, and upon his showing an 
inclination to argue with the court, the judge said, “Why, I 
have just ruled with you once. I must rule with the other 
fellow this time.” 

“Justice from the bench is not such an evening up process 
with the Judge Call kind of nisi prius judge. 


“When properly applied it purposes an unbroken and even 
career, guided by a dignity of ethical and moral feeling, found- 
ed upon logical thinking, tempered with the human element, 
embellished with scholarly attainment, nourished with an un- 
wavering determination to follow the law as it is revealed 
and finally pronounced by a he-man. Such was the rugged jus- 
tice that was administered throughout the long and remarkable 
career of Rhydon M. Call. Such could properly be a summary 
of the Rhydon Call type of justice. 

People, individually, be they lawyer or client, meant 
nothing in his judicial career, subject matter alone determined 
his judgment. His life was one of constant, never ceasing con- 
tact with the human being and his cause of action; and out 
of his abundant experience with the strength and weaknesses 
of causes, the motives and the desires thereof, the hopes and 
passions therein, with an unerring eye always upon the straight 
course of the law, he would emerge from his deliberations with 
a decision, that always brought with it the respect of lawyer 
and client, and most frequently such a conviction of its right- 
eousness and legality that the litigation would end with his 
decision. Such was the judicial force of Rhydon M. Call. 

“We, who practiced constantly before him, know that it can- 
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not be exaggeration when we say that he contributed more to 
the bringing about of respect for the judiciary in this state than 
did any other man who ever lived. 


“T mean that respect and confidence under our form of gov- 
ernment that lawyers at least realize, is fundamental to the 
perpetuation of our whole judicial scheme. 

“So thoroughly have I believed this, that I have frequent- 
ly stated, that if we had a Rhydon M. Call on every state and 
federal bench throughout this nation, that socialism would die 
aborning or perish in a desert of disappointment and bolshevism 
would growl itself into perpetual oblivion, gnawing a bone of 
decreasing dissatisfaction upon the trash heap of discarded gov- 
ernmental notions. 

“He eschewed always the halfbaked and far-feached the- 
ories, and kept his eye always steadfast upon the rock ribbed 
principles of the constitution as interpreted by the Fathers. 

“No fine spinning theorists in constitutional law, no smart- 
ish mental quick change arguing artists, no specious reasoner in 
legal trash, could ever shake him on his firm foundation, nor 
reap any greater harvest than a dignified and respectful hear- 
ing. 

“People generally felt that he was their Rock of Gibraltar 
and sole security and harbor of safety in time of trouble. May I 
ask how deeply also must they feel his loss? 

“No greater responsibility ever rested upon a _ president 
so far as its effect on the people of one state is concerned, than 
filling the position left vacant by the death of Rhydon M. 
Call. Our president may not know it and appreciate it, but 
we who have lived our lives in this state, particularly in the 
law, know it and know it only too well. 

“T shall touch but gently the personal life of the man, 
for that was personal to him and to him alone does it belong. 
I eannot refrain from noting, however, one characteristic that 
was never discovered except by a few of his closest and most 
intimate personal associates. 

“You who knew him only: as an apparently immobile, 
silent, patient, stern, restrained, almost granite like, dignified 
judge, will doubtless be surprised to know that in an appropriate 
atmosphere and at a time when only a few persons he was fond 
of were around him, and particularly during the moments of 
enjoyment of the great outdoors, both waterways and woods, he 
would unbend the exhibit of a boyish ruggedness, that made 
him a most attractive and fun making companion. 

“At such times he would scuffle and wrestle with the near- 
est at hand, roll upon the floor or ground with them, laugh- 
ing in his quiet way, and run away from them and back again 
just as a boy of fifteen might do. 

“These outbursts were seldom, yet they were only meas- 
ured by the appropriateness of the occasion and by the people 
who were with him. 

“He was at all times a most entertaining talker when 
he would talk, and particularly did his extensive literary read- 
ing afford him a vast store of information to draw upon, as 
topics of conversation. 

“About his principal philosophy in life, which he ever fol- 
lowed and practiced, is best found in the well known stanza 
from James Whitcomb Riley. 

“It hain’t no use to grumble and complain, 

“Its jest as cheap and easy to rejoice. . 

“When God sorts out the weather and sends rain 

“Why rain’s my choice.” 

“But he—this nisi prius genius—is now gathered to his 
Fathers, and lives only to the bench and the bar in its grateful 
remembrance and his own bright example. 

“While living a life of sturdy meekness and despite his 
constant modesty and self-nullification, he built a lasting mon- 
ument to himself in the minds of those who survive him, but 


may I suggest that we perpetuate for posterity in enduring 
bronze, to be erected, perhaps in this court room or in some 
park of the city, some appropriate memento of his most re- 
markable judicial career. Nations, states, and even communi- 
ties do these things to commemorate the lives of their most 
distinguished and exceptional citizens. Can we, as lawyers, think 
of a life more worthy of such commemoration? I commend 
this to your earnest consideration, to the end that a committee 
be appointed with plenary powers, to fittingly round out the 
expression of the bar, in great respect for and appreciation 
of the judicial labor and life of Rhydon M. Call, the judge. 

“And now, may I heartily and without reservation, say 
in closing that whoever may be chosen as his successor, I can 
conceive of no greater boon that could come to him and to the 
people of Florida, than, that if it be possible for the souls 
of those who depart to return and exercise a beneficient in- 
fluence, that I pray that the gates to the place of abode of 
souls of righteous judges shall always remain open, so that the 
judicial spirit of Rhydon M. Call may at all times be able 
to wing its flight back, and ever hover around his successor, 
giving to him at all times the same pure, sane, wise, unbiased, 
and unprejudiced judicial judgment, that in his lifetime Judge 
Rhydon M. Call invariably pronounced from this bench.” 

THE COURT: I am advised that Honorable John 
C. Cooper, who was going to deliver an address, is ill 
and unavoidably absent, and I am going to call on Mr. 
John C. Cooper, Junior, to read the address or remarks 
Mr. Cooper had prepared. _ 

MR. JOHN C. COOPER, Jr.: If your Honors please, 
and gentlemen of the bar, in the enforced absence of 
my father, John C. Cooper, a life-long friend of 
Judge Call, it is my duty and privilege at this time 
to read the thoughts that were in my father’s mind 
upon his consideration of the character of the Judge, 
who has gone, and who had been his friend and asso- 
ciate for so many years. 

Mr. Cooper’s address: 


“We are here to express our regard for our friend. To 
record our estimate of a judge who presided in each of these 
courts. 

“Judge Call’s conception of his duty as a judge was to 
administer the law. He was never swayed by popular clamor or 
fear of criticism. His decisions were based on the law as he 
understood it to be involved in the case or the question or mat- 
ter before him as a court or the judge of the court. 

“We all know that in cases or in matters coming before 
him as a judge or as the court he knew no party or counsel 
except as such party or counsel appeared on the record or 
before the court or judge as such. 

“He had a clear view and understanding of the facts 
and the law of the cases tried before him and of the matters 
presented to him for decision. He thoroughly investigated such 
cases and matters and carefully considered them. 

“Judge Call was naturally capable and-competent as a 
lawyer and a judge. He inherited this nature from an ances- 
try of intellectual men. 

“From his boyhood until his last days, he was a constant 
reader and a lover of books both concerning his profession 
and of general literature. 

“In his early manhood he also was an efficient military 
leader with the knowledge and power to command troops. He 
was always interested in public affairs as a citizen. 


“Judge Call acquired in his early life at the bar in Jack- 
sonville ideals of professional conduct and obligations from a 
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bar composed at that time of lawyers of very high character, 
and the bar in the conduct of practice were devoted to fol- 
lowing the best and highest rules and statutes of honor and 
truth. It is a great privilege to this bar to maintain the tra- 
ditions of professional conduct that Judge Call and the lawyers 
with whom he was associated in his early life made and left 
in the history of the profession in Jacksonville. If there is 
at any time a suggestion of wrongdoing or pettiness to any 
of us, it would never happen when we have before us his 
memory and his ideals and standards of professional conduct. 

“He had great mental concentration in presiding at the 
trial of cases and hearing and considering arguments. His 
memory of evidence taken in a trial before him was very 
great, and on motions for new trial he sometimes referred to 
the testimony of the witnesses, almost in the words of the 
witnesses. His direction of a trial as presiding judge and his 
conduct of the business of the court demonstrated his clear 
understanding and following everything that occurred in the trial 
or the hearing. He had great knowledge of each branch of the 
law that might control trials either in civil or criminal causes. 
His written opinions that appear in the reports were always 
concise and with clarity and great certainness.” Judge Call was 
very direct and plain and unpretentious both as a man and as 
a judge. He naturally had very simple tastes. He was never 
given to boasting or any evidence of self-esteem. He disliked 
show and display and had none of it in his life. He had 
the personal esteem amounting almost to affection of mem- 
bers of the bar. He believed in and enforced respect for the 
court and had the highest appreciation of the dignity of the 
court. 

“This faithful friend has left us. This able, painstaking 
judge will never preside in this court again. Each member 
of the bar will miss him in personal and professional career. 

“We shall always remember him as a sound and learned 
lawyer, an impartial, conscientious judge, a citizen devoted to 
his country, a brave, manly man, a believer in the integrity of 
the bar, our firm, devoted friend. A great character has 
fearlessly gone out to meet the problems of immortality.” 

THE COURT: The next speaker selected by your 
committee is the Honorable Chief Justice of the Su- 
preme Court of Florida, Judge Ellis. 

MR. CHIEF JUSTICE ELLIS: 


If your Honors please, and gentlemen of the bar, it had 
not been my privilege to know personally Judge Call so well 
as many of the members of the bar of this district. Indeed I 
think it has been quite ten years since I had the pleasure of 
meeting him to converse with him; but in these days of the 
most complicated and intricate society, and constantly changing 
problems and complexities, a man is not known by his personal 
contact as by the record which he is making in the cause of 
humanity in the particular vocation which he has chosen for 
himself. 

Judge Call chose the law, in my opinion the greatest pro- 
fession known to the activities of man. It requires the not 
only highest standard of character, but it is always exacting 
and demanding at the hands of the business and the com- 
munity an adequate, competent and efficient knowledge of the 
affairs of man in every activity. He is called into consultation 
by every interest, and the interests which call him demand that 
he know something of its work and of its labors. He is called 
into conference by parties involving the most intimate personal 
relations, and he is therefore called upon to exercise not only 
the highest degree of character but he must exercise that judg- 
ment, discretion and reasonableness that may make for a re- 
conciliation and an amendment of the conditions. 

Judge Call’s memory will be measured by the record that 


he has made, a record which in the position of lawyers at the 
bar and as Judge of this great Court will be the standard by 
which his name will go down in history. As has been most 
aptly said by the speaker preceeding me that record lies now 
folded in the volumes containing his sayings. You will not ex- 
pect the applause of the multitude, no hand claps and encores 
like the public speaker from the rostrum, but sometime in the 
solitude and calmness of his own heart, the lawyer will take 
down a volume and turn to a decision of Judge Call and read 
it and grasp the philosophy of it, and there in the silence 
of his own office pay tribute to the genius that adorned that 
bench. 


‘That is all I have to say. I regret that I did not know him 
with that personal intimacy which was the privilege of my 
distinguished friend, Judge Doggett, but I knew him from his 
record, I knew him from the estimation in which he was held by 
the bar, and I knew him in the opinion in which the people af- 
fectionately held him. That the silver chord is released and the 
golden bow broken, we can but imagine that the spirit has 


entered into eternal peace. 

THE COURT: The next speaker is the Honor- 
able John B. Sutton, of Tampa, President of the Flor- 
ida Bar Association. 


HON. JOHN B. SUTTON: 


May it please the Court, and all those present, a few 
times have I ever had to apologize for not being prepared, 
and this is one of the times, because not until yesterday did 
I know I was on the program, and then I was in Tallahassee. 

I have suffered a great loss in the loss of two of my best 
friends, one being Judge Call and the other Doctor Murphree. 

I am not here to deliver an address, but to in my feeble 
way both individually and as President of the State Bar As- 
sociation, speak a few words concerning one of the greatest men, 
one of the greatest lawyers, and one of the greatest statesmen 
that has ever been in this State; a man who sought not publicity, 
but sought to evade and avoid publicity. 

I knew Judge Call in his brusque manner, and there were 
times if he had made a move I would probably have run out 
of the court room. I knew him on fishing trips, I knew him as a 
Judge, and I knew him as a man, and no man was more sincere, 
more sympathetic, and whose heart impressed me with more 
integrity than did the heart of Judge Call. 

In addition to being an able and learned Judge he was a 
valuable citizen. He was constantly advising his associates 
as to the affairs in the community and as to what was good and 
what was bad for the community. The public did not know that, 
but the members of this bar who talked with Judge Call and 
knew him intimately, knew that. And I want to say that he 
was an inspiration to every young lawyer who had the character, 
and in his heart the things that a lawyer and a member of the 
bar ought to have; but no greater stumbling block and no 
greater menace existed for the man who came into his Court 
that did not have those principles than was Judge Call. And 
those who knew him were fortunate; those who came into his 
Court were fortunate to know him, and to receive the inspira- 
tion of integrity and sincerity, the noble principles that should 
guide a member of the bar, and I can think of nothing more 
appropriate, or that impresses more fittingly the life of Judge 
Call than a little poem, which I know is anonymous: 


“Out of the night that covers me, 
Black as the Pit from pole to pole, 

I thank whatever gods may he 
For my unconquerable soul. 
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In the fell clutch of circumstance, 
I have not winced nor cried aloud; 
Under the bludgeonings of chance, 
My head is bloody but unbowed. 
It matters not how straight the gate, 
How charged with punishments the scroll, 
I am the master of my fate; 
I am the captain of my soul.” 
And so did this wonderful man, this wonderful Judge and 
wonderful friend impress me. 


THE COURT: We had hoped to have with us this 
morning the Honorable Nathan P. Bryan, one of the 
Judges of the United States Circuit Court of Appeals 
for this Circuit, but Judge Bryan is detained in New 
Orleans in the hearing of arguments. He has written 
a letter, which I will ask Mr. Lawrence R. Milton 
to read. 


MR. LAWRENCE R. MILTON: May it please 


your Honors, this is the letter Judge Bryan has writ- 
ten: 
Honorable Francis P. Fleming, 
Secretary of Joint Committees, 
Jacksonville, Florida. 
Dear Sir: 

I should esteem it a privilege indeed, were it at all 
practicable, to attend the meeting of the Bench and Bar soon 
to be held in memory of Judge Call. 

As a man and judge he has long been an outstanding figure 
in our community and State. His fine, firm, yet kindly face 
was a true index to his stainless character. Because he was mod- 
est and retiring, strangers did not always find it easy to 
break through his natural reserve; but when he gave his 
confidence he did so whole-heartedly. His fame will ever rest 
upon his career on the Bench, which extended without inter- 
ruption over more than a third of a century. His life work 
was agreeable to him, and he devoted his whole time and great 
abilities to it. Moreover, he was content with it, and served 
without complaint for a large part of the time upon a salary 
that was so small as to be hardly self-sustaining. It was con- 
trary to his conception of what was proper to engage in any 
outside endeavor. He was mentally honest, and unwilling to 
decide a case until he was convinced that he was right. He 
had the courage of his convictions, because he had convic- 
tions. With him hard cases did not make bad law, but he 
decided every case according to the law as he understood 
it. Long ago he established a reputation as an able, upright, 
painstaking, impartial, fearless judge, and added to it as time 
went on and the field of his labors broadened. In criminal 
cases he displayed rare judgment. It was his theory that the 
minimum and maximum penalties were prescribed by law for 
the purpose of allowing a just discrimination between the 
confirmed criminal and the unfortunate or merely weak of- 
fender. But the sentences he imposed were uniformly substan- 
tial and severe enough to vindicate the law and keep his admin- 
istration of it above reproach. In his long experience as a trial 
judge, first in the State Court and then in the Federal Court, 
he came into contact and friendly relation with practically all 
the members of the bar who appeared before him. I doubt 
if there ever was a judge for whom the practicing lawyer had 
greater respect or more genuine affection. Knowing him as 
I did, I am sure that in his heart of hearts he was the friend 
of every honest man, lawyer and layman alike. 

In a quiet, restful, beautiful country cemetery, beneath 
the eternal oaks, and most appropriately nearby yet a little 
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aloof from a busy highway, with the view unobstructed across 
the majestic St. Johns to the city beyond where his life work 
was principally done, he rests now beside the wife and child- 
ren of his young manhood, in peace—‘“in the peace of God 
that passeth all understanding.” 


(Signed) N. P. BRYAN. 
THE COURT: A letter has been written to be 


read on this occasion by Mr. Justice McReynolds, of 
the United States Supreme Court. Mr. Justice Mc- 
Reynolds, as Attorney General of the United States, 
selected Judge Call for appointment to this Bench, and 
I will ask Mr. Alston Cockrell to read that letter. 

MR. ALSTON COCKRELL: May it please Your 
Honors, in order that the letter may be more clearly 
understood, permit me to say that upon the death of 
Judge Call Senator Fletcher, knowing the very high 
regard which Mr. Justice McReynolds had for Judge 
Call, sent Judge McReynolds the clippings from the 
newspapers with reference to Judge Call’s death. 

Another matter I wish to call attention to, in order 
that the letter may be clearly understood, is this, 
Judge Call was appointed Judge of the Federal Court 
by President Wilson. At that time the Senators from 
Florida were Senator Fletcher and Senator Bryan, 
who is now Judge of the Circuit Court of Appeals. 
Senator Fletcher and Senator Bryan both fought 
strenuously and successfully for the appointment of 
Judge Call. Judge McReynolds letter is this: 

The Rochambeau, Dec. 20. 

My dear Senator: 


I thank you for permitting me to see the enclosed notices 
of Judge Call. I am very sorry that he has gone. 

Certainly you did well in recommending such a wise man 
for appointment. Would to Heaven we could hope for as good 
a one as successor! 


With best wishes always, and the compliments of the sea- 
son, 


Faithfully yours, 
J. C. McREYNOLDS. 


And just now that I am on my feet may I be per- 
mitted to add just a short tribute to what has been 
said. There are so many things that may be said of 
Judge Call that I want to single out just one feature of 
his life, his entire sincerity, his lack of ostentation, his 
simplicity. 

Judge Call came up for appointment upon Presi- 
dent Wilson’s becoming President. There was no ques- 
tion about his mental qualifications for the position 
for which he was recommended, that was thoroughly 
known to the President and to the Attorney General, 
now Justice McReynolds. It was desired, though, that 
no one be put on the Bench who was not physically 
fit to render service for a great many years. For that 
reason it was desired that Judge Call come to Wash- 
ington, that the Attorney General might determine 
what his physical condition was. Judge Call went to 
Washington and was interviewed by the Attorney Gen- 
eral. It was my pleasure and privilege to be present 
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at that interview. At that interview Judge Call was 
the judge we have always seen here, no ostentation, 
no pretty jokes thought up for the occasion, no hon- 
eyed words for the Attorney General, no fine clothes 


for the occasion, simply the rugged, honest Judge Call 
that we all knew and loved. 

Your Honors, we all grieve deeply in the passing 
of Judge Call, but much more than our grief in his 
passing should be our pride, our gratification and our 
joy that such a man has lived. 

THE COURT: The Court will be glad to hear 
from any other member of the bar who would like to 
say a word at this time. 

MR. CHARLES COOK HOWELL: 

Your Honors, it seems to me this meeting could do no more 
fitting or gracious thing than to adopt and pursue the sug- 
gestion of Judge Doggett’s address relative to the erection 
of a monument or memorial to Rhydon M. Call, the Judge. I 
think in no other way could the brethren present here and the 
bench and bar of the Southern District of Florida and the 
Fourth Judicial Circuit of the State of Florida, more honor 
themselves than by commemorating the memory of this great 
Judge in as permanent a fashion as it will remain in the minds 
and hearts of the lawyers whose good fortune it was to stand 
before him at the bars of this Court of the Circuit Court of the 
Fourth Judicial Circuit. 

Jacksonville, and the State and the Nation, have erected 
monuments and memorials of various types and sorts to its 
soldiers and statesmen who have joined the illustrious dead, 
but of all the great judges, who, adorning the bench, have safe- 
guarded the country’s weal and directed the destinies of its laws, 
the only memorials I recall are those erected to Tom Marshall 
and Edward Douglas White. They were great appellate judges. 
I know of no monument erected to a trial judge. Nor do I know, 
of my own observation or experience or from information given 
by history, of any nisi prius judge in our nation to whom such 
honor was due, until the day came when Rhydon M. Call lived 
only in memory. 

I therefore move, Your Honors, that the joint committee 
heretofore appointed, and under whose auspices these very 
impressive ceremonies are being held be continued, with direc- 
tions, and with full and complete right, power and authority, to 
consider and decide upon, finance, secure and erect, at such 
point in the City of Jacksonville, as they shall decide, a monu- 
ment, of such design as their good judgment shall determine, 
to the memory of Rhydon M. Call, the Judge. 

THE COURT: Mr. Howell, the Court fully agrees 
with you and Judge Doggett, that there should be 
some lasting memorial erected to the memory of Judge 
Call. I had in mind an oil portrait or oil painting of 
Judge Call to hang on the walls of this Court room, to 
be an inspiration to you, to me, and to all those who will 
come after us, to maintain always that high standard of 
justice, good citizenship and mercy that predominated 
throughout his judicial life. It occurred to me that 
this would be rather a matter for the Bar Associa- 
tion to take up, but I am willing to accede to the 
wishes of the bar. I will be glad to make an order, 
and I am quite sure the Judges of the State Court 
will be, continuing these committees as a committee 
to provide a suitable memorial. 


THE COURT: Are there any other members of the 
Bar who would like to be heard? 
MR. F. P. FLEMING: 


May it please your Honors, Gentlemen and Ladies: I 
cannot fittingly eulogize my good friend, and the able jurist, 
who has passed on. One of the great poets has said, “It is not 
life that matters, it is the courage with which one faces it.” 
Judge Call suffered the most serious losses that any man can 
stand. He bore them with bravery and fortitude; and possibly 
they rounded out a life that was very complete in its perfec- 
tion. It may have made him sterner; certainly it made him more 
thoughtful, and it brought about possibly the greatest nisi prius 
jurist who has sat during the existence of the United States. 

Another distinguished American has said, “Duty is the 
sublimest word in the English language.” I know of no man 
who more clearly understood the meaning of that sentence, and 
whose life more perfectly exemplified its truth, than did my 
friend, Rhydon Mays Call. 

THE COURT: Are there any other members of the 
Bar who would like to be heard? If not, the Court 
will call on Judge Gibbs who sat on the State Court 
bench with Judge Call. 


HON. GEORGE COUPER GIBBS: 

Judge Doggett has spoken of the boon that would fall to the 
man who was selected to succeed Judge Call upon the bench 
of this court. It was my fortunate privilege, and has been a 
continuous privilege to have succeeded Judge Call upon the 
bench of the Fourth Judicial Circuit of this state. You gentle- 
men of the bar cannot fully appreciate, as the bench, the high 
characteristics of its late incumbent. A lawyer looks upon a 
case to obtain that case, as he should, a!l that is of benefit to 
his client, without overlooking those parts of the case which are 
not for his client’s benefit. He is the zealous advocate, as he 
should be, honestly and ably to present to the Court his client’s 
case. He has no right of taking that client’s case unless he 
does this; this is his duty; and so is it his duty to ably and 
honestly present the case of his client. And so it is left to the 
judge to decide between the litigating parties, where justice and 
righteousness lie; that justice and that righteousness is in ac- 
cord with the law, and by that alone is the judge to be guided, 
that law with reference to that record before the court. The 
judge must follow in the path of that record, and the law as 
enacted gives him the light to see it, and render his decision, 
and pay no attention whatever to the result of that decision. 
That is the duty of the nisi prius judge. 

The nisi prius judge is the judge upon the battle line; he 
sees the counsel, he sees the litigants; it is his duty to decide 
rightly, and to that end he spends hours of his time, hearing 
arguments and in consideration, and after the consideration, 
carefully and honestly given, he renders his decision. And he 
must render that decision, no matter what may befall him, be- 
cause he is following the law. So that you will see, ladies and 
gentlemen, that before a man can be a judge, he must first be 
aman. And one of the finest things—and it is not limited to 
the bar, it is known and recognized by the people of the State 
of Florida and elsewhere Judge Call was known, that he was 
first of all a man; a man in the highest, finest, truest sense 
of a man; who would do his duty courageously and honestly, 
no matter what happened. 

He could receive no greater tribute than that; and I say 
that Judge Doggett was right in saying that to his successor the 
greatest boon would be the influence of the life of Judge Call. 
It was our fortunate privilege to have spent so many years upon 
the bench during the lifetime of Judge Call; going upon the 
bench at an age almost the same as Judge Call, when he went 
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upon the bench, I realized personally how very far—very, very 
far from filling the position of my predecessor, I was. And of- 
ten was the time that I came and talked with Judge Call about 
matters that could come up before me; about the decision in the 
case, about certain rules and certain principles; and I always 
found when I came to him, that sympathy which led me to 
not only respect him, but to love him. 


There is this which never can be taken from us who have 
lived and have known our brother: and that is that influence— 
that influence of honesty, of integrity, of courage, who stands 
always a landmark for us who have lived and have known. We 
cannot come upon the bench until we first are lawyers. We 
cannot come upon this bench, and should not sit upon this bench 
one minute after we have lost the respect of those who come 
before us—the litigants, the rich, the poor, the weak, the 
strong. You do not realize, gentlemen, sometimes, what it 
means to a nisi prius judge; how sometimes cases are presented 
to us in which one side has all the advantage of learning and in- 
telligence and ability; and the other ‘side—the other side is not 
so well represented. Our duty then is to find out what is the law 
in the case, and render our opinion accordingly. 


Never was there a case presented to our predecessor upon 
the bench that he did not give to that case, no matter who were 
the litigants, the same careful, fair and impartial attention. I 
don’t know how well it is known—certainly among the bar, not 
so well among you of the laity that are present here today, 
that in the power of the Circuit Court Judge of the State of 
Florida rests life and death, as a matter of law. There is one 
crime in the calendar of crimes in which the judge must decide 
whether a man lives or dies. No greater power than that is 
entrusted to any other person in the United States. Not even 
the Governor of the State, can, as a matter of law, do that. No 
justice of the Supreme Court can do that; as a matter of mercy 
they may commute sentence; the Supreme Court may reverse 
the judgment of the lower court; but with the Court Judge rests 
that power. And for years and years and years our predecessor 
exercised that and other powers. 


It was not my good fortune, of course, to know Judge Call 
upon the bench of this District Court, as I did upon the Circuit 
Court; but I recall first having commenced to practice law in the 
Circuit Court, Judge Call was always ready and willing to talk 
with the young members of the bar; and there is nothing that 


warms a man more toward another man, than when he will sit 
and talk with you about the matters and the problems that 
come before him. It was my good fortune to have Judge Call 
talk with me upon many occasions, in this regard; and I held 
him, and will always hold him, as one of my warmest and best 
friends. 

Now something has been said with reference to Judge Call 
as a churchman. Years ago, as a young lawyer, I sat in a 
court room during a disbarment proceeding; I was very much in- 
terested in the proceeding, the question of law raised, with 
reference to the evidence in the case; and a paper was filed 
which admitted practically the facts that were set forth in the 
charge, Judge Call, after stressing the fact that in such a case 
that could not meet with his approval or the approval of any 
other court, said: “I have learned, somewhere in my early read- 
ing, that the position of a lawyer approached nearer the posi- 
tion occupied by our Savior, than that of any other human 
calling; the defense of the weak against the strong, the up- 
holder of the law, a man whose position is such that his every 
action could be scrutinized and no suspicion arise therefrom.” 
That was the way that he regarded our high office. 

We are all lawyers: God grant that in the future we may 
adhere more closely, hew more closely to this line that he has 
laid out in his remark—taken down at the time by a newspaper re- 
porter, without thought that in the years to follow it would be 
quoted in this place. : 

Your Honor, I am glad to have had this privilege of paying 
respect to Judge Rhydon M. Call. 

THE COURT: I now suggest that in approval and 
adoption of the biography and resolution we have had 
by the general committees, read by Mr. Hartridge, that 
we all rise. 


The assembly rose, in such adoption. 

THE COURT: Mr. Clerk, let that biography and 
resolution be spread upon our Minutes, and be made 
a part of the permanent records of this Court. 

This completes the program as outlined by these 
committees. Mr. Marshal, as a further mark of res- 
pect to the memory of Judge Call, you will adjourn 
this Court until ten o’clock on Monday morning. 
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O. L. Stuart, 
Appellant, L 


v. Manatee County. 
Ernest Stephanus, et al, 


Appellees. 
STRUM, J. 

This is a suit to quiet title. The appellant, who 
was complainant below, alleges that he is the owner 
in fee simple and in possession of certain lands in 
Manatee County, title to which he acquired through 
a tax deed dated June 3, 1924, issued by the State as 
grantor to complainant as grantee, said tax deed be- 
ing recorded in the public records of Manatee County 
in Deed Book 4 at page 348. The alleged clouds com- 
plained of, and against which relief is sought, consist 
of what is commonly referred to as the “record title,” 
that is, the chain of title beginning with the original 
grant of the fee by the United States, and continuing 
through mesne conveyances of record into one of the 
defendants who is apparently the person last seized of 
that fee, upon which chain of record title the claims 
of the defendants are alleged to be based. Complain- 
ant alleges that the chain of record title just men- 
tioned, though apparently valid, is in fact invalid and 
inferior to complainant’s tax title, but that on account 
of the suspicion and doubt with which tax deeds are 
regarded, the existence of the chain of record title 
into the person formerly owning the fee thereunder 
casts a cloud on the tax title of complainant and hin- 
ders and embarrasses him in his peaceful use and 
enjoyment thereof. 

Besides the general prayer for relief, complain- 
ant prays that “any and all deeds and other instru- 
ments which may cast a cloud upon your orator’s 
(complainant’s) fee simple title, be set aside, can- 
celled and declared null and void, as a cloud upon 
your orator’s title, and that said deeds or other in- 
struments be cancelled, and that your orator’s title 
may be forever quieted against the defendants above 
named, described, designated and referred to, and 
all persons claiming under them, and that your ora- 
tor may have his rights under said tax deed de- 
clared*****,.” 

Upon final hearing, the chancellor entered a de- 
cree dismissing complainant’s bill as being without 
equity, from which decree this appeal is taken. 

When the State executes and delivers a tax deed, 
it is not a mere conveyance, in invitum, of the title of 


the former owner. A tax title is not dependent upon 
the validity of the title of the former owner. It is not 
a derivitive title, nor is it in privity with the former 
record title. It is not merely the sum of all the exist- 
ing titles, but, if valid, a tax deed creates in the gran- 
tee a new title in the nature of an independent and 
paramount grant by the sovereign authority made in 
the exercise of its power to compel a proportion- 
ate contribution toward the expense of government 
by levying a tax against the property and coercing its 
payment by subjecting the property to sale in de- 
fault of payment. A sale of the property by the sov- 
ereign in the exercise of that power operates upon 
the land itself and not upon the title by which it 
had heretofore been held. In the ordinary case, it 
matters not how many different interests may have 
been connected with the former title, for if the tax 
deed and the antecedent procedure are regular and 
in conformity with law, the land, accompanied by a 
new, exclusive, complete and paramount title, goes 
to the purchaser. 

The validity of a tax title depends upon a strict 
compliance with the provisions of law under which 
they are created. These laws are strictly construed in 
favor of the tax-payer and such titles are frequent- 
ly rendered nugatory by errors committed in carry- 
ing out the procedure prescribed by law for the cre- 
ation of such titles. In view of the complexity of the 
procedure employed in the assessment of taxes, in 
the sale of lands in default of payment thereof, and 
in the issuance of a deed to the purchaser; and due 
also to the careless, inexact or inept manner in 
which the procedure is carried out in many instances 
and due also to the fact that many grave questions 
may arise even where the greatest care has been 
taken to follow the law, a tax deed is generally re- 
garded in a practical point of view as amongst the 
most precarious evidences of title and is _ usually 
looked upon with distrust and suspicion. 

If, however, the tax deed and antecedent proceed- 
ings are valid and regular, then from the time of the 
delivery of the deed the grantee is clothed not mere- 
ly with the title of the person who was last seized 
of the fee, but with a new, complete, exclusive and 
paramount title in a new right under and an inde- 
pendent grant from the sovereign authority. The tax 
title thus created has nothing to do with the previous- 


. 
i 


12 : FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


ly existing chain of record title, nor does it in any way 
connect itself with it. The issuance of a valid tax 
deed extinguishes or terminates by operation of law 
all prior existing titles resting in private ownership 
and all equities arising out of them. Such former 
titles are no longer operative. In this respect there 
is no analogy between a tax title and an ordinary 
chain of record title. 


Generally speaking, the person asserting such a 
tax title need go no further than his tax deed. . The 
deed is the inception of that title and is prima facie 
evidence thereof. Brown v. Castellaw, 33 Fla. 204, 14 
South. Rep. 822. If the tax deed is valid, the former 
title can neither assist nor prejudice the tax title. 
The tax grantee takes a complete and perfect title by 
another right, by a new, independent and paramount 
grant. See Brown v. Atlantic N. B. & L. Ass’n. 46 
Fla. 492, 35 South. Rep. 403; Turner v.Utley, 112 
South. Rep 837; Hefner v. Northwestern Mutual Life 
Ass’n. 123 U. S. 747, 31 L. Ed. 309; Hussman v. Dur- 
ham, 165 U. S. 148; 41 L. Ed. 665; Emery v. Boston 


. Terminal Co., 59 N. E. Rep. 765; Kahle v. Nisley, 78 


N. E. Rep. 528; McQuity v. Doudna, 70 N. E. Rep. 99; 
Gwynee v. Niswanger, 20 Ohio 556; Blackwell on Tax 
Deeds (5th Ed.), Sec. 970, et seqg.; Cooley, Tax’n. 
(4th Ed.), Sec. 1492, et seq.; Warvelle on Abstracts 
(3rd Ed.), Sec. 526; 37 Cyc 1487. 

The bill of complaint in this case does not allege 
any attempt subsequent to the issuance of the tax deed 
to assert the former record title, as for instance by 
the execution and recording of a deed or mortgage 
by the former owner attempting to convey or in- 
cumber the land by authority of the former record 
title. Such an instrument might constitute a cloud 
on the tax title. The bill, however, complains solely 
of the mere existence of the chain of title from the 
United States under which the former owner held, 
coupled with the allegations that the defendants are 
persons interested in the property and that their 
claims are based upon the record title as it existed 
prior to the issuance and delivery of complainant’s 
tax deed. 

If complainant’s tax deed is valid, the former rec- 
ord title is extinguished and terminated by operation 
of law. It therefore constitutes no cloud, either ac- 
tual or apparent, upon complainant’s tax title, which 
fact appears from the public records themselves, 
without the aid of a decree in equity. If, on the other 
hand, complainant’s tax deed is not valid, he is not 
entitled to relief against the existing record title, 
as the latter title continues to exist in the record own- 
er nothwithstanding the invalid tax deed. The mat- 
ter therefore resolves itself into the sole question of 
whether or not complainant’s tax deed is valid. As 
was said in Brecht v. Bur-Ne Co., 108 South Rep. 


173, there is now no proceeding known to the law 
of this State as a bill to declare the validity of a 
tax deed only, as the validity of such a deed may be 
established incidentally by the removal of claims 
which constitute a cloud upon the title of the com- 
plainant holding under a tax deed. The facts alleged 
in this bill of complaint, however, do not fall with- 
in the latter category. See also Alvord v. Smith, de- 
cided at this term. 

Complainant further urges that under Chapter 
7857, Laws of 1919, it would be competent for a court 
of equity to declare the rights of the complainant un- 
der his tax deed and decree him to be the owner of 
a valid fee simple title to the property. Amongst 
other things, the Statute just mentioned purports to 
authorize any person claiming to be interested under 
a deed or other written instrument to apply to a 
court of equity “for the determination of any ques- 
tion of construction arising under the instrument and 
for a declaration of the rights of the person inter- 
ested * **.” The procedure contemplated by that 
Statute is, first, a construction of the instrument, 
and second, a declaration of the rights which follow 
that construction. While that Statute may authorize 
a court of equity to construe complainant’s tax deed 
and declare his rights thereunder based upon that 
construction, the Statute does not contemplate that 
the court shall explore the procedure antecedent to 
the tax deed for the purpose of pronouncing a decree 
declaratory of the validity of such deed as against 
imperfections in the antecedent procedure. 

The decree appealed from is affirmed. 

ELLIS, C. J. and BROWN, J., concur. 

WHITFIELD, P. J. and TERRELL and BU- 


FORD, J. J., concur in the opinion, filed December 10, 
1927. 


Webster Lumber Company, 
a corporation existing under 
the laws of the State of Florida, 


Appellant, 
Vv. Dade County. 
Mrs. Jennie E. Lincoln, 
a widow, 
Appellee. 


CAMPBELL, Circuit Judge. 

This is an appeal from a decree of the court below, 
sustaining a demurrer to and dismissing a bill of com- 
plaint, wherein the appellant, as complainant, sought 
to have specific performance by the appellee, as res- 
pondent, of an alleged contract to sell and convey 
real estate. 

The land in controversy is described, and the com- 
plainant’s version of the alleged contract is set forth 
in the bill of complaint as follows: 
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“That the said Jennie E. Lincoln was, at the time the 
contract hereinafter referred to was made between complain- 
ant and defendant, and now is, the owner of the following 
described real estate, situate and lying in Dade County, State 
of Florida. 

“Lot Three (3) of Block Three (3) according to Plat 
of ‘Little River Gardens,’ a subdivision of a portion of the 
Southeast Quarter (SE%) of Section Seven (7), Township 
Fifty-Three (53) South of Range Forty-Two (42) East, as 
recorded in Plat Book 6 at page 44 of the Public Records of 
Dade County, Florida. 

“Complainant further represents that on or about the 
——day of June, 1924, said Webster Lumber Company, by 
its agent, M. P. Harvey, thereunto duly authorized entered 
into a contract with the defendant, Jennie E. Lincoln, by the 
terms and provisions of which, the said defendant, for the 
consideration hereinafter named, agreed to sell, and by prop- 
er deed convey to complainant, the real estate above described, 
said deed to be executed and delivered by defendant to com- 
plairant, on or about the first day of October, 1924; and also 
agreed to deliver to complainant an abstract of the above 
described property, showing said property to be free of all 
liens; that as a consideration of the conveyance of said prop- 
erty to it, said complainant, in and by said contract agreed 
to pay to the said defendant, the sum of Forty-Five Hundred 
($4,500) Dollars. One Hundred ($100.00) dollars thereof to 
be paid in cash, said payment to be given by said M .P. Harvey 
as agent for complainant to bind the bargain; Fourteen 
Hundred ($1,400.00) Dollars at the time of the execution and 
delivery of the deed, and the balance of Three Thousand 
($3,000.00) Dollars to be paid and secured by notes and 
a first mortgage on said real estate, payable in four equal 
installments, one note in the sum of $750.00 to be due in six 
months from the date and execution and delivery of the deed, 
one note in the sum of $750.00-in twelve months, one note 
for $750.00 in eighteen months and one note for $750.00 in 
twenty-four months from the date of said deed, each of 
said notes to bear interest at the rate of eight per cent per 
annum. It was further agreed in and by said contract that 
the defendant was to retain possession and use of said house 
if she so desired, until April 1, 1925, without rent charges, 
and if said defendant should decide to retain the use of said 
house, complainant was not to pay any interest on the balance 
of the purchase price until such time as the property should 
be delivered to it by said defendant.” 


It is then allaged in the bill of complaint that a 
memorandum of the said contract was made and 
signed by the parties, and consisted of correspond- 
ence between the complainant’s agent, M. P. Harvey, 
and the respondent. This correspondence, consisting 
of several letters and other writings, is attached to 
and made a part of the bill of complainant as Ex- 
hibits ‘A,’ ‘B,’ ‘C,’ ‘D,’ ‘E,’ and ‘F,’ which are as fol- 
lows: 

Exhibit “A.” 
April 28, 1924. 
“Miss Jennie Lincoln, 
“Sutton, Mass. 
“Dear Miss Lincoln: 
“IT am writing you in regard to the house which you all 


have here in Little River; the one on East Mooney Avenue, 
and which you lived in while here. 


“As you know, I presume, I have sold my lumber busi- 
ness here, and am now handling Real Estate—mostly my own, 


though I am handling some for others. I now have a customer 
on this place of yours. 

“Simply as a matter of information to you and in order 
that you may the better understand the situation, I will ad- 
vise you that this party who is interested in your place is not 
wanting it for a residence, but for business purposes. He has 
already secured a Lot facing Everglade Avenue next to Mrs. 
Cortright (which you remember is back and a little East of 
your place); in other words, it is the Lot on Everglade Ave- 
nue North of the old lumber yard; he has also secured the 
two lots which was formerly used as a lumber yard, which 
you know is right next to your place on the East. He has 
also secured an option, and will in all probability buy, the 
house and lot owned by Mr. Dye—the old Rogers House, 
and has an offer on Mr. Wise’s place, which he will very 
probably take. This will give him a place right down the rail- 
road from Everglade Avenue more than five hundred feet in 
length, and two Lots in width, except on Everglade, where 
he has as yet only secured one. He has another offered him 
on Everglade, but does not think he would need but one there; 
just enough for his office, and his business would lay back 
down the railroad. This man is now in the North, and I re- 
ceived a wire from him asking that I see you all and get a 
price on your place, and also see Mr. Sprowl and get a 
price on his place; he does not know positively that he will 
want for his business more than two Lots wide, which would 
be the old Lumber yard, and the Wise and Rogers places, 
but he will consider prices on your place and the Sprowl 
place. I will appreciate it, therefore, if you will advise me 
by first mail what price I may quote this place to him at— 
please let your price carry 5 per cent commission to me. 

“You have, no doubt, found it quite annoying to be so 
close to the railroad, as you are here, and with a business 
going right in next door to you, where all kinds of trucks, 
etc., would be constantly filling the street in front of your 
door, as well as the continuous noise all day, and part of 
the night a great deal of the time, I really believe it would 
be to your interest to dispose of this place and buy further 
out from the railroad where living would be a bit more 
pleasant. As I have said, my customer is not sure that he 
would care for your Lot, but I believe with the right kind of 
a price on it, I can induce him to take same, and if he 
will take this Lot, I think you will do well to let him have 
it while he is in the notion, for if he goes ahead and lays out 
his plans for his buildings, etc., just on the two Lots in 
width, he would hardly be able to handle yours to any ad- 
vantage at a later time, and it would hardly be suitable for 
any other business as his business wolud have others cut off 
from the railroad so that they would not have the advan- 
tage of a sidetrack. And with such a business as he is going 
to put in there, it certainly would be very undesirable for a 
home. You will understand, please, that I do not mean to 
say that the contemplated business is something of a ques- 
tionable nature: it is absolutely all right, only a thing no one 
would care to live right side of. 

“You all, I presume, have furniture in the house, and 
maybe would not want this disturbed until you come back 
in the fall; if this be true, I am sure my customer would be 
willing to let the house remain just as it is as late as the 
first of September, or may be even later than that,if you 
cannot get back here by that time. You could sell, subject 
to your keeping the house several months, the length of time 
to be agreed upon between you and the purchaser. It may 
even be that he could arrange to let you occupy the house 
all of next season, and you could turn it over to him when 
you want to go back North next Spring. The main thing is, 
if he buys, he will want to buy right away, so he will know 
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exactly how to lay out his buildings. I am _ srue the purchaser 
would be willing to give you ample time to get here and se- 
cure another desirable place before moving your furniture. 

“In your reply, I will be glad for you to name the terms 
on which you would like for the sale to be made, and as sug- 
gested, please also name price that carries the usual 5 per 
cent commission to me as Agent. 

“Frankly, I shall be very much pleased to make this sale 
for you—not merely for the commission to me—but because 
of the fact that I should regret for any one to be crowded 
in their home life, as you would be here with this business 
going in by you, and not be in position, or have a chance, 
to sell your place. Of course, if you have the chance, as I 
believe you now have, and simply do not want to sell, that 
changes the matter, and I would not think of trying to push 
the sale on you. 

“Please let me have an immediate reply. 

“Yours very truly, 
“(Signed) M. P. Harvey.” 
Exhibit “B” 

“Sutton, Mass., May 3, 1924. 
“Mr. M. P. Harvey, 

“Little River, Fla. 
“Dear Sir: 

“Received your letters this morning, stating you probably 
had a purchaser for our property on E. Mooney Avenue. 

“In reply v¢ould say we would sell foy $5,000 (Five 
Thousand) Dollars. 

“Now about the. furniture, we would have to make some 
arrangement with the purchaser as you suggested. 

“If you find it necessary to wire us in regard to same, 
send wire to Millbury, Mass., or Worcester, Mass., care of 
Tyler Stockwell, Sutton. 

“Mrs. Jennie E. Lincoln. 
“Sutton, Mass., Route 1, Box 105.” 
Exhibit “C” 
“June 18, 1924. 
“Mrs. Jennie E. Lincoln, 
“Sutton, Mass. 
“Dear Mrs. Lincoln: 

“With further reference to your house and Lot on East 
Mooney Avenue, near railroad: 

“T took this matter up with my customer in the North, 
sometime ago, and he at that time did not appear to care for 
your place, and especially at the price you named. The matter 
did not appeal to him so much, as he did not think he would 
need this additional lot. 

“The customer I had in mind is Mr. Webster—the Web- 
ster Lumber Co. who bought out my lumber yard here. Mr. 
Webster has been in the North since early Spring, and has 
just returned for a few days, and I had a talk with him 
today, and went into this subject with him again, trying to 
show how that he could use your lot to good advantage— 
if not right away, it would come in well later, as the busi- 
ness grew. 

“Mr. Webster has closed for the lot next to railroad fac- 
ing Everglade Avenue. He has also closed for the two lots 
between your place and the railroad, formerly used for lumber 
yard. Then he has closed for the Wiese and Dye places next 
to railroad on South Side of Mooney Avenue—in other words, 
the two places between the Sprowl home and the railroad. It 
is Mr. Webster’s plan to move the lumber yard from its 
present location, on the Highway, to above lots. 

“This will make your place quite uninviting for a home. 
The Sprowls knowing of this have been to see me to get me 
to do all I can to get their place in on this deal, and Mr. 
Webster has instructed me to close for this also, which deal 
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I presume will be closed tomorrow. At the same time I talked 
your place to Mr. Webster, and he stated to me that if you 
would make your price $4,500.00, for me to close for this 
also. This price, you understand to carry a 5 per cent com- 
mission to me, as he would not pay this price then pay me 
the commission. 

“Mr. Webster does not intend moving the lumber yard 
before the coming year, and he has agreed to let you keep 
the place, in the event you desire to sell, as late as, say 
April 1st, 1925. This would give you the use of the house 
all through next season, and you would not have to move 
your furniture until you get ready to go back the coming 
Spring. Mr. Webster will take the property at $4,500.00 on 
terms of one third cash, balance one and two years, equal 
payments, deferred payments to bear interest at 8 per cent. 

“In view of the fact that you cannot turn property over 
to Mr. Webster, until you return in the fall, and will probably 
want to use house next season, I would suggest that a good 
way to handle same would be for us to give you a check 
for small amount, say $100.00 to show good faith, and to act 
as a binder, balance of full cash payment to be made, and 
notes given for deferred payments, on date you are ready 
to turn house over to Mr. Webster, providing you are in po- 
sition to deliver to him Abstract, with clear title to said prop- 
erty. This. of course, with the understanding that property 
is to be turned over to him not later than April 1, 1925. 

“Mr. Webster is leaving in a few days, within a week, 
for the North again, to be gone balance of the summer; I, also 
am leaving in about ten days for the mountains for a couple 
of months. I think it advisable to close this while Mr. Web- 
ster. is here, and while he is agreeable to taking the prop- 
erty, and for this reason I am attaching my check for $100.00 
as a binder on the deal; also am attaching a receipt for you 
to sign and return to me, in event you accept the proposition 
as outlined. I would also ask that you wire me immediately on 
receipt of this letter, if you are accepting the offer, so I may 
get the deal closed up before we both get away for the 
summer. 

“In event that there are some slight changes you would 
like to make, which would meet your requirements better than 
those outlined, you might suggest the changes, and it may 
be agreeable with Mr. Webster; it may be that you would 
rather have the deferred payments made in quarterly pay- 
ments rather than annual, or some other change that might 
not matter so much to us, and would suit you better. 

“If you owe a balance on the property, we would be glad 
to arrange our payments so as to enable you to take care of 
yours. 

“Please let me have an immediate reply, so I may get 
this closed while we are all here. 

“Yours very truly, 
“(Signed) M. P. Harvey. 

“Be sure to have two witnesses to agreement enclosed; 
also be sure to have Notary state when his commission expires; 
this is absolutely necessary in Florida.” 

Exhibit 

“Received of M. P. Harvey one hundred dollars ($100.00) 
as initial payment on the following described property: 

“Lot Three (3) of Block Three (3) according to the Plat 
of Little River gardens, a subdivision of a portion of the S. E. 
1-4 of Section Seven Township Fifty-three South, Range Forty- 
two, East, as recorded in Plat Book 6, page 44, public records 
of Dade County, Florida. 

“I agree to deliver to said M. P. Harvey, or his assigns, 
Abstract, with deed free of all liens, covering above described 
property, at which time said M. P. Harvey, or his assigns, 


_is to pay me Fourteen Hundred dollars ($1,400.00) in addi- 
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tion to the one hundred dollars ($100.00) already paid, as 
above; and is to give me two notes for Fifteen hundred dol- 
lars ($1,500.00) each, both bearing interest from date given 
at 8 per cent per annum; making total, payment for property 
described above forty-five hundred dollars )$4,500.00). 

“It is understood and agreed that I am to pay M. P. Har- 
vey a commission of 5 per cent on total amount of sale, viz. 
$4,500.00, said commission to be paid at time of closing of deal 
as above outlined. Total amount of commission to be paid, 
$225.00. 

“It is understood and agreed that transfer is not to be 
made before October 1, 1924, and if I should desire to retain 
use of home during the next winter season, I may do so, and 
deliver same to M. P. Harvey, or his assigns, on or about April 
1, 1925. ‘ 

“It is understood and agreed that should I desire to use 
said property until April 1, 1925, that I am to do so without 
rent charges, and if I should have use of the house until that 
time that said M. P. Harvey is not to pay any interest on bal- 
ance of purchase price, until such time as property is delivered 
to him, or his assigns. 

“It is understood and agreed that I am to remove all 
furniture from house located on above described lot, but that 


all improvements on said lot are included in sale as above © 


outlined. 


“Signed, sealed and delivered 
in presence of: 


“Subscribed and sworn to before me this————day of 
, 1924. 
P. 
“My commission expires 2 
Exhibit “E” 
“Sutton, Mass., June 24, 1924. 


“Mr. M. P. Harvey, 

“Little River, Fla. 
“Dear Sir: 

“Your letter just received. 

“With reference to our house and lot on East Mooney 
Avenue, near railroad, will say price will be satisfactory 
($4,500.00). 

“But we would want a mortgage on the property, as we 
do not care to take notes, would rather have the deferred 
paynients made in quarterly or semi-annual payments, rather 
than annual. 

“But would prefer cash rather than take a mortgage. 

“We do not owe any balance on the property, so could 
give you Abstract with deed free of all liens, when the $4,500.00 
is payed in full. 

“The rest of the agreement is satisfactory, as we would 
want to live in the house the coming season. 

“Will hold your one hundred dollar check ($100.00) until 
we hear from you again, to know what we are to do. 

“Yours very truly, 
“(Signed) Mrs. Jennie E. Lincoln.” 
Exhibit “F” 
“June 28, 1924. 
“Mrs. Jennie Lincoln, 
“Sutton, Mass. 
“Dear Mrs. Lincoln: 

“Your letter of the 24th is before me, in which you accept 
offer for your property here, but asking for certain changes 
in the agreement. In reply, it will be agreeable to change de- 
ferred payments to semi-annual payments, as per your sug- 
gestion. 


“Regarding your statement that you prefer mortgage to 
notes. It was my intention, in the proposition submitted to 
you, that we should give you a mortgage. In other words, the 
manner of handling would be: you give Deed to property, 
purchaser to give you back a first mortgage covering the 
same property you are selling, with notes attached to the 
mortgage. One note would fall due in six months from date 
of transfer of property, one in twelve months, one in eighteen 
months, and the other in twenty-four months, the mortgage 
to be cancelled by you upon payment of last note. 

“By the way, it will be necessary for us to have Abstract 
brought down to date so we may know, or have, our attor- 
ney pass upon title before we would know whether the title 
is clear or not. I can borrow an Abstract from Mr. Mooney 
covering the property up to two or three years ago,, and have 
it brought up from that date; it won’t cost very much, and it 
is necessary and also customary to have this done. I presume 
it will be agreeable to you to pay this small charge, and ask 


you advise me as to this. It is, of course, customary for seller 
to stand this charge. 


“You may attach this letter to your copy of agreement, 
using it as part of same, covering the suggested changes. 
“Yours truly, 


“(Signed) M. P. Harvey.” 
It is further alleged in the bill of complaint that 


the complainant was, at the time of entering into ihe 
alleged contract and had ever since been, ready, able 
and willing to carry out the contract upon its part; 
but that the respondent had failed and refused to 
perform the contract upon her part, although request- 
ed to do so by the complainant. 

There are several grounds set up in the demurrer 
to the bill of complaint, the effect of all being: First, 
to question the sufficiency of the allegations of the 
bill of complaint, including the exhibits attached, to 
show a binding and subsisting contract, upon the 
part of the respondent, to sell the lands described 
therein to the complainant; and Second, to question 
the sufficiency of the allegations of the bill of com- 
plaint to show a contract, binding upon the real es- 
tate, to support an action for specific performance. 

At the hearing on this demurrer, the chancellor 
made an order or decree which, excluding the pre- 
liminary and concluding statements, is as follows: 

“It is Ordered, Adjudged and Decreed that the said de- 
murrer of the defendant be and the same is hereby sustained; 
and it appearing to the Court that the exhibits attached to 
complainant’s bill of complaint do not show a valid subsist- 
ing contract between the parties for the sale of the said 
property. 

“It is therefore, further Ordered, Adjudged and Decreed 


that complainant’s bill of complaint be and the same is hereby 
dismissed at the cost of complainant.” 


The only error asigned here is the rendition of 
the above decree by the court below. 

It will be seen from the wording of the decree, 
that the demurrer to the bill of complaint was sus- 
tained and the bill dismissed, upon the theory that 
the exhibits, which were attached to and made parts 
of the same, as constituting the contract between the 
parties, did not show a valid, subsisting contract be- 
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tween the parties for the sale of the property. 

As we view it, the case may be determined in 
this court by the answer to the following question: 
“Do the allegations of the bill of complaint, and the 
exhibits thereto attached and made parts thereof, set 
forth a valid, subsisting contract between the com- 
plainant and the respondent, for the purchase by the 
complainant and the sale by the respondent of the 
land described therein?” 

The portion of the bill of complaint quoted above 
gives the complainant’s contention as to the terms 
and meaning of the alleged contract entered into by 


_ the parties, through the correspondence attached to 


the bill as exhibits. If the correspondence relied upon 
and made parts of the bill reveal such a meeting of 
the minds, as contended for by the complainant in 
its interpretation thereof as quoted above, then the 
allegations of the bill and its exhibits, as a whole, 
would show a valid, subsisting contract. 

This court has held that a complete contract may 
be gathered from letters, writings and telegrams, be- 
tween the parties relating to the subject matter of 
the contract, and so connected with each other that 
they may be fairly said to constitute one paper. Meek 
v. Briggs, et al, 80 Fla. 487, 86 South. Rep. 271; 
Tucker v. Gray, 82 Fla. 351, 90 South. Rep. 158; 
Gautier v. Bradway, 87 Fla. 193, 99 South. Rep. 879; 
Simons v. Tobin, 89 Fla. 321, 104 South. Rep. 583. 

We must look to the correspondence, which it is 
alleged in the bill contains the contract, to determine 
whether or not there was a binding contract between 
the complainant and the respondent for the purchase 
and sale of the land described. 


The appellee contends that the correspondence 
does not give a sufficient description of the land, 
which complainant claims was agreed to be sold, and 
that for this reason the decree of the court below 
was proper. As to this contention, we are of the 
opinion that the general description contained in the 
letters shows a particular tract, as distinguished from 
others in the minds of the parties, in these negotia- 
tions, and under our holding in the case of Lente v. 
Clark, 22 Fla. 515, 1 South Rep. 149, and Simons 
v. Tobin, supra, the description in the correspondence 
was sufficient. We shall, therefore, undertake to de- 
termine whether the correspondence shows a con- 
tract, or does it reveal only negotiations between the 
parties, for the sale of the property therein referred 
to, by the respondent to the complainant. 


In order that there be a contract, the parties must 
have a definite and distinct intention, common to 
both, and without doubt or difference. Until all un- 
derstand alike, there can be no assent, and therefore 
no contract. Both parties must assent to the same 
thing in the same sense, and their minds must meet 


as to all the terms. 13 C. J. pp. 263-264; Strong etc. 
Co. v. Baars, 60 Fla. 253. 54 South Rep. 92; Ross v. 
Savage, 66 Fla. 106, 63 South Rep. 118. 

In the case of Strong etc. Co. v. Baars, supra, we 
said: “In order to create a contract it is essential 
that there should be a reciprocal assent to a certain 
and definite proposition, and so long as any essential 
matters are left open for further consideration, the 
contract is not complete, and the minds of the parties 
must assent to the same thing at the same time.” 

“The preliminary negotiations leading up to the 
execution of a contract must be distinguished from 
the contract itself. There is no meeting of the minds 
of the parties while they are merely negotiating as 
to the terms of an agreement to be entered into. To 
be final, the agreement must extend to all the terms 
which the parties intend to introduce,” etc. 13 C. J. 
p. 289, par. 100; Ocala Cooperage Co. v. Florida Coop- 
erage Co., 59 Fla. 390, 52 South Rep. 13. 

The first letter that passed relative to the propos- 
ed purchase of the property, was one written by M. 
P. Harvey, therein representing himself to be a real 
estate man. In it he tells the respondent that he 
is writing “in regard to the house which you all have 
here in Little River; the one on East Mooney Ave- 
nue, and which you lived in while here.” In this let- 
ter he advises the respondent that he can probably 
sell this property to a party whose name he did not 
mention, and asks the respondent to name a price 
on the property and her terms, if she would sell, 
asking also that the price named include 5 per cent 
commission for him. This letter was merely a letter 
of inquiry—the beginning of negotiations for the 
purchase of the property. 

On May 3, 1924, Mrs. Lincoln, the respondent, 
replied to the letter of Harvey, quoting him a price 
of $5,000.00 for the place. She said nothing of terms, 
and therefore it is presumed that she intended it to 
be a cash transaction. This letter was an offer upon 
her part to sell for $5,000.00 cash. 


On June 18, 1924, Harvey wrote Mrs. Lincoln, 
in which he advised her that the party he had in _ 
mind for the purchase of the property was “Mr. 
Webster—the Webster Lumber Co.” After advising 
her in this letter that his purchaser, Webster Lum- 
ber Co., did not appear to be interested in the 
purchase of the property at the price quoted by her 
in her letter of May 3, 1924, and going considerably 
into detail as to reasons why a sale of the property 
to this party would be to her advantage, he advises 
her that he is authorized by Webster Lumber Co. to 
offer for the property $4,500.00, “one third cash, 
balance in one and two years, equal payments, de- 
ferred payments to bear interest at 8 per cent,”— 
the price to include his commission of 5 per cent. He 
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then undertook in the letter to detail a plan by which 
the respondent might occupy the house until not 
later than April 1, 1925, and enclosed his personal 
check for $100.00, which he said was ‘“‘to show good 
faith, and act as a binder, balance of full cash pay- 
ment to be made and notes given for deferred pay- 
ments on date you are ready to turn over house to 
Mr. Webster, provided you are in position to deliver 
to him abstract with clear title to said property.” 

In this letter, it appears that he also enclosed a 

form of receipt for the $100.00, which contained the 
proposition outlined by him, asking respondent, if 
the offer was accepted, to sign the receipt and return 
to him; also requesting that she wire him immedi- 
ately, if she accepted the offer. The form of receipt 
is set forth as Exhibit “C” to the bill of complaint. 
_ The letter declined the offer of Mrs. Lincoln to 
sell for $5,000.00 cash, and contains a counter-offer, 
or proposition. On June 24, 1924, Mrs. Lincoln re- 
plies to this letter and the offer therein contained 
as follows: “Your letter just received, with refer- 
ence to our house and lot on East Mooney Avenue, 
near railroad. Will say price will be satisfactory 
($4,500.00). But we would want a mortgage on the 
property, as we do not care to take notes, would 
rather have the deferred payments made in quarterly 
or semi-annual payments rather than annual. But 
prefer cash rather than take mortgage. We do not 
owe any balance on the property, so could give you 
abstract with deed free of all liens, when the $4,500.00 
is payed in full. The rest of the agreement is satis- 
factory as we would want to live in the house the 
coming season. Will hold your one hundred dollar 
check ($100.00) until we hear from you again to 
know what we are to do.” 

In a letter from M. P. Harvey to Mrs. Lincoln, 
dated June 28, 1924, he says in part: “Your letter 
of the 24th is before me, in which you accept offer 
for your property here, but asking for certain changes 
in the agreement.” He then says it will be agreeable 
to change the deferred payments from annual _ to 
semi-annual payments “as per your suggestion.. He 
further said that it was the intention to give a mort- 
gage to secure the deferred payments. Refers also to 
the necessity of having abstract of the property 
brought down to date, and that he presumed she 
would do this at her cost. 

Mrs. Lincoln made no reply to this letter. 


Was the letter written by Mrs. Lincoln on June 
24, 1924, an acceptance of the offer made her by 
complainant’s agent in his letter of June 18, 1924? 
We think not. 

She said in that letter: “Will say the price will be 
satisfactory ($4,500.00.” But she declined: to accept 
the terms of payment, declined to accept notes for de- 


ferred payments, stating she would want the defer- 
red payments in semi-annual or quarterly install- 
ments rather than annual, but preferred the cash 
instead of deferred payments secured by mortgage. 
The only terms of complainant’s proffer which were 
acceptable to her were those which fixed the price 
and provided for her occupancy of the property dur- 
ing the winter season of 1924-1925, if the agreement 
for sale was perfected. She also in her letter said 
that she also could deliver abstract of title with deed 
clear of lien “when the $4,500.00 is paid in full.” 
(Italics supplied) And also stated that she would hold 
the $100.00 check until she heard from the agent 
again ‘“‘to know what we are to do.” (Italics supplied) 

This letter of the respondent appears to indicate 
that she wanted payment in cash, and that she did 
not expect or intend to furnish an abstract or exe- 
cute and deliver a deed until the $4,500.00 “‘was pay- 
ed in full.”” As we have said, she never, as far as it 
appears from the record, assented to the proposals 
for changes in the agreement made by complainant’s 
agent in his letter of June 28, 1927. (1924) 

An acceptance of an offer, to be effectual, must 
be identical with the offer and unconditional. Where 
a person offers to do a definite thing, and another 
accepts conditionally or introduces a new term into 
the acceptance, his answer is either a mere expression 
of willingness to treat or it is a counter proposal, 
and in neither case is there an agreement, or contract. 
13 C. J. p. 281, par. 86; Strong etc. Co. v. Baars. 
supra. 

“Under the rules applicable to offer and accept- 
ance generally, a contract by correspondence is not 
complete until the communications have passed be- 
yond the state of preliminary negotiations. The 
minds of the parties must have met, and it must 
appear that at some point in the correspondence there 
was a definite proposal by one party which was un- 
conditionally accepted by the other.” 13 C. J. p. 299, 
par. 114. 

The correspondence relied upon by the complain- 
ant to constitute a contract for the sale to it of the 
property described, by the respondent, does not, in 
our opinion, show such a meeting of the minds of 
the parties as would make a valid, enforcible con- 
tract upon the part of the respondent to convey the 
property to the complainant. There does not appear 
to have been a point reached in the correspondence 
where there was a definite proposal made by one of 
the parties which was unconditionally accepted by the 
other. 


“Where the parties are merely negotiating as to terms 
of an agreement to be entered into between them, there is no 
meeting of the minds, and consequently no contract while the 
agreement is incomplete.” Ocala Cooperage Co. v. Florida 
Cooperage Co., supra. 


18 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


“The offerer has the right to prescribe in his offer any 
conditions as to time, place, quantity, mode of acceptance, or 
other matters which it may please him to insert in and make 
a part thereof, and the acceptance, to conclude the agree- 
ment, must in every respect meet and correspond with the 
offer, neither falling short of or going beyond the terms pro- 
posed, but exactly meeting them at all points and closing 
with them just as they stand.” 13 C. J. p. 279, par. 82; Strong 
ete. Co. v. Baars, supra. 


According to the allegations of the bill of com- 
plaint, the $100.00 check was, in November, 1924, 
returned by the respondent to the agent of the com- 
plainant, and was apparently accepted and retained 
by him; and some days later the complainant recog- 
nized, or acknowledged its return and acceptance by 
it, when it tendered, as it alleges in the bill, $1,500.00 
to the respondent as the cash payment on the prop- 
erty. 

The court below did not err in its decree sustain- 
ing the demurrer to and dismissing the bill of com- 
plaint. The decree is, therefore. affirmed. 

Affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion, prepared 
under Chapter 7837, Acts of 1919, adopted by the 
Court as its opinion, it is considered, ordered and 
decreed by the Court that the decree of the Circuit 
Court in this cause be, and the same is hereby, af- 
firmed. 

ELLIS, C. J., and WHITFIELD, TERRELL, 
BROWN and BUFORD, JJ., concur in the opinion 
filed December 13, 1927. 

STRUM, J., dissents. 


STRUM, J., (dissenting). 
In my opinion the allegations of the bill of com- 


| plaint disclose an enforceable contract. 


In defendant’s letter of June 24, 1924, she ac- 
cepts the purchase price of $4,500.00 theretofore of- 
fered by the complainant, but prescribes a different 
scale of maturities for the deferred payments and re- 
quires a mortgage to secure them. It is true she says 
in that letter that she “would prefer cash rather than 
take a mortgage,” but that is a mere statement of 
her “preference,”—an alternative. She also states in 
that letter that “we do not owe any balance on the 
property, so could give you abstract with deed free 
of all liens, when the $4,500.00 is paid in full.” The 
phrase last quoted, in my opinion, does not purport 
to be a requirement that the complainant pay all cash 
in any event, and that otherwise there would be no 
sale. The letter does not say that the defendant “will 
give the complainant a deed only when $4,500.00 is 
paid in full.”’ On the contrary, the last quoted phrase 
appears chronologically immediately after defend- 


ant’s statement that she would “prefer” cash rather 
than take a mortgage, and when she immediately fol- 
lowed that by saying that she “could give a deed free 
of all liens when the $4,500.00 is paid in full,” she 
meant only that in the event the complainant elect- 
ed to pay cash she could deliver good title without 
incumbrances. The latter proposition was no limi- 
tation on her previously stated alternative to accept 
notes secured by a mortgage, provided the notes ma- 
tured quarterly or semi-annually, instead of annually. 
Defendant’s letter of June 24, 1924, is an acceptance 
of complainant’s previous offer in all respects, ex- 
cept as to the terms of payment. In that respect the 
letter is a new offer from the defendant to the com- 
plainant. It is tantamount to an offer on her part to 
sell for $4,500.00 on either plan of payment therein 
stated. In the letter of June 28, 1924, complainant, by 
its agent, accepted that offer, and adopted one of the 
two methods of payment offered by the defendant. 

In her letter of June 24, 1924, defendant says she 
will hold complainant’s deposit of $100.00 “until we 
hear from you again, to know what we are to do.” To 
me, this means until the defendant heard whether 
complainant will pay all cash, or part cash with de- 
ferred payments maturing and secured as defendant 
prescribed in her letter of June 24, 1924. This infor- 
mation was promptly given her in complainant’s let- 
ter of June 28, 1924, in the form of an acceptance of 
her terms, and while she still retained the considera- 
tion represented by the $100.00 check which she made 
no objection to receiving in lieu of cash, after which 
the defendant retained the deposit check for at least 
four months, until November, 1924. 

In my opinion, there was a meeting of the minds, 
a sufficient compliance with the Statute of Frauds. 

The total purchase price was agreed upon, as well 
as the portion to be paid in cash, and the dates of ma- 
turity of the notes representing the deferred payments. 
From that situation, equally in the amounts of the de- 
ferred payments is presumed. 

See Conroy v. Woodcock, 53 Fla. 582; 43 South. 
Rep. 693. I therefore dissent. 


B. P. DOWNING, 
Plaintiff in Error 
Vv. Taylor County. 
WEAVER-LOUGHRIDGE LUMBER COMPANY, 
a Corporation, 
Defendant in Error. 
PER CURIUM. 

In this case the writ of error must be dismissed be- 
cause the record fails to show a final disposition of 
the cause in the Circuit Court. 

The record discloses that during the progress of the 
trial, when all evidence had been submitted, the de- 


2 : 
— 
f 
| 
— 
| 
— 
\ 
— 
4 
— 
S 
3 
— | 
2 
| 
| 
| 
q 
} 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


fendant filed a motion for an instructed verdict in 
favor of the defendant. The bill of exceptions contains 
the following recitation immediately after the motion 
for an instructed verdict. 

“After hearing the arguments upon the above motion of the 
defendant, the Court announced that -it would grant the said 
motion. Thereupon, the plaintiff hearing that the Court would 


grant said motion asked to take a nonsuit and the same was 
granted.” 


The record fails to show any further disposition 
of the matter. It contains no judgment of non-suit, 
nor does it contain any order dismissing the cause. 

The mere recitation that “the plaintiff hearing that 
the Court would grant said motion, asked to take a 
non-suit and the same was granted” contained in the 
record proper and in the bill of exceptions is not a 
sufficient order or judgment to constitute the basis for 
writ of error as contemplated under the provisions of 
Section 2907 Revised General Statutes of Florida. 

The writ of error is dismissed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
J. J., Concur in the opinion filed December 13, 1927. 


A. E. Watrouse, 
Plaintiff in Error, 
Vv. Sarasota County. 
J. Harris Jones, 
Defendant in Error. 
BUFORD, J. 
It appears that this suit was prematurely brought. 


The declaration was in four counts, as follows: 

“FIRST. For that, whereas, the Defendant on the 30th day 
of November, 1925, became indebted to the Plaintiff in the 
sum of Ten Thousand Dollars for money before that time paid 
by the Plaintiffs for the Defendant at his request. 

SECOND. And the like sum of Ten Thousand Dollars for 
money received by the Defendant for the use of the Plaintiffs. 

THIRD. And in the like sum of Ten Thousand Dollars for 
money found to be due from the Defendant to the Plaintiffs on 
account stated between them. 

FOURTH. And the like sum of Two Thousand Dollars for 
interest on divers sums of money before that time foreborne by 
the Plaintiffs to the Defendant at his request, for divers. spaces 
of time before then elapsed. 

Being so indebted the Defendant in consideration thereof 
did then and there promise to pay the Plaintiffs on request the 
said several sums of money, yet the defendant though request- 
ed so to do has not paid the same or any part to the Plaintiffs 
but refuses so to do and therefore Plaintiffs bring this suit and 
claim damages in the sum of Ten Thousand Dollars.” 

To the declaration was attached a Bill of Particu- 
lars, as follows: 

“A. E. WATROUSE, 
Sarasota, Florida. 


To 
J. Harris Jones, and 
John Morton, 
Sarasota, Florida. 
November 30, 
1925. To commission due 


on Real Estate Sale... $5,333.33. 


as follows, to-wit: 
5% commission on $175,000.00 
divided as follows: 


$8,750.00 


J. Harris Jones $2,916.66 
John Morton 2,416.67 
A. E. Watrouse 2,416.67 
Donated to Church 1,000.00 

$8,750.00 


Above commission arising from sale of certain property 
of the First Presbyterian Church of Sarasota, Florida, sold on 
or about November 30th, 1925, for $175,000.00 upon which was 
paid a commission of 5% of which amount Plaintiff is due De- 
fendant the said sum of $5,333.33. Said property sold as above 
described as follows: 


Lots Twenty (20) and Twenty-two (22) Twenty-one (21) 
and Twenty-three (23) and a portion of Lot Nineteen (19) of 
Block Two (2) of the City of Sarasota, Florida, being the prop- 
erty owned by the First Presbyterian Church of Sarasota, 
Florida, and being approximately 100 feet on 4th Street by 
210 feet on Orange Avenue by 140 feet on 5th Street.” 


There were two pleas by the Defendant. First, 
that he never was indebted as alleged and second, 
that he never promised as alleged. Trial was had and 
resulted in a verdict in favor of the Plaintiff for 
$2916.66 with interest, and judgment was entered for 
$2916.66 with interest from the institution of suit in 
the sum of $72.90, and costs. 


Garnishment had been issued making First Presby- 
terian Church of Sarasota, Florida, Garnishee. The 
Garnishee answered that it was indebted to the de- 
fendant in the sum of $8750.00 at the time of the 
service of the writ of garnishment. The judgment 
directed that the amount of the judgment should be a 
prior charge upon and should be paid from the funds 
in the hands of the Garnishee. 


The evidence shows that there was an agreement 
between the plaintiff and the defendant that in con- 
sideration of the plaintiff closing the trade for the 
purchase of certain real estate belonging to the First 
Presbyterian Church of Sarasota, Florida, that he 
should have from the defendant 1/3 of the 5% com- 
mission; that the commission amounted to the sum of 
$8750.00; that under the terms of the agreement the 
sum of $2916.66 would be due and payable from the 
defendant to the plaintiff when the commission shall 
have been paid to defendant. There is no evidence 
that any part of the commission had been paid to the 
defendant. Indeed, the uncontradicted evidence is 
that the defendant had not received payment of any 
part of the commission. The evidence does not show 
any obligation on the part of the defendant to pay the 
plaintiff any part of the commission until such time as 
he, the defendant, should receive payment of the com- 
mission. 

The evidence does not support either count of the 
declaration. There is a fatal variance between each 
count of the declaration and the evidence offered in 
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support thereof, and therefore, the judgment must be 
reversed. It is so ordered. 

Revised. 

WHITFIELD, P. J. and TERRELL, J., Concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion, filed December 13, 1927. 


Frank E. Malone and William 


J. Kindgen, 
Appellants, 
Vv. Pinellas County. 
Joseph J. Lannin, 
Appellee. 


PER CURIAM. 

This appeal is from an order overruling a motion 
to vacate a final decree, confirmation decree and de- 
ficiency decree entered in a foreclosure suit against ap- 
pellants in favor of appellee May 2nd, 1922. 

The motion to vacate was filed July 23rd, 1925, 
and was predicated on the charge, (1) that the order 
of publication for constructive service on Kindgen was 
not published for the time required by law, and (2) 
the bill of complaint in the foreclosure suit shows 
on its face that equity was without jurisdiction in the 
premises. 

The affidavit supporting the order of publication 
for constructive service is required by Section 3111 
Revised General Statutes of Florida, and omitting the 
formal parts is as follows: 

“On this day personally appeared before me Guss Wilder, 
who being first by me duly sworn, deposes and says that he is 
attorney and agent for the complainant, in the above styled 
cause, and that as such, he is qualified to make this affidavit 
for the complainant and that he makes the same for and on be- 
half of said complainant and says that he is informed and be- 
lieves that the defendant, William J. Kindgen, is a resident of 
a state other than the State of Florida, and that the residence 
and address of said defendant as particularly as the same is 
known to affiant is 8 West 40th Street, City of New York, State 
of New York, and that there is no person in the State of Florida, 
service of subpoena upon whom would bind said defendant, 
William J. Kindgen, and that said defendant, William J. Kind- 
gen, is over the age of twenty-one years.” : 

“Signed this 3rd day of March, A. D. 1922.” 

It is admitted by appellants that this affidavit 
meets the requirements of Section 3111 Revised 
Statutes of Florida, but they contend that the order of 
publication pursuant thereto should have been publish- 
ed eight weeks, when it was, in fact, only published 
four weeks. 

The requirements of the Statute (Section 3111 
Rev. Gen. Stats. of Fla.) are as follows: 

“3111. (1866) Whenever the complainant his agent or at- 
torney, shall state in a sworn bill or affidavit, duly filed, the 
belief of the affiant that the defendant is a resident of a state 
or Country other than this state, specifying as particularly as 
may be known to affiant such residence, or that his residence 
is unknown, or that, if a resident, he has been absent more than 
sixty days next preceding the application for the order of pub- 


lication, and that there is no person in the State the service of a 
subpoena upon whom would bind such defendant, or that he 
conceals himself so that the process cannot be served upon him, 
and further states the belief of the affiant as to the age of the 
defendant being over or under 21 years, or that his age is un- 
known, the judge or clerk of the court in which such bill shall 
have been filed shall make an order against the defendant re- 
quiring him to appear to the bill upon a day to be fixed by the 
order, not less than thirty nor more than fifty days from the 
time of the making of the order, if he be stated therein to be a 
resident of the United States and not less than fifty nor more 
than eighty days if he be stated to be a non-resident of the 
United States, or if his residence be stated as unknown. For 
the purpose of this action, the insular possession of the United 
States shall be regarded as foreign countries.” 


“2. Publication of Order.—The clerk shall have all orders 
of publication against an absent defendant, whether made by 
the judge or himself, published with as little delay as may be, 
in such newspaper as may be designated in the order, once a 
week, for four consecutive weeks, if the defendant be stated 
to be a resident of the United States; or if he be stated to be 
a non-resident of the United States, or if his residence be stated 
to be unknown, for eight consecutive weeks: he shall also; 
within twenty days of the making of the order, post a copy 
of the said order at the door of the court house of the county, 
and send by mail a copy to the defendant, if his residence be 
shown by the bill or affidavit.” 

Inspection of this statute discloses that it requires 
the order for the defendant to appear, to be published 
once a week for four consecutive weeks if the affiant 
states “the belief of the affiant that the defendant is 
a resident of a state other than this State,” and speci- 
fies as “particularly as may be known to affiant such 
residence.” If the affiant states that the defendant’s 
“residence is unknown” the publication shall be made 
for “eight consecutive weeks.” 


Appellant contends that the affidavit made on in- 
formation and belief in effect states that the residence 
of defendant “‘is unknown” to affiant. But an affidavit 
made on “the belief of the affiant that the defendant is 
a resident of a state other than this state specifying 
as particularly as may be known to affiant such resi- 
dence,” sufficiently states the defendant to be a resi- 
dent of the United States and satisfies the requirement 
of the statute for publication of the order “once a week 
for four consecutive weeks if the defendant be stated 
to be a resident of the United States.” The affidavit 
states that affiant “is informed and believes that the 
defendant is a resident of a State other than the State 
of Florida and that the residence and address of said 
defendant as particularly as the same is known to 
affiant is 8 West 40th Street, City of New York, State 
of New York,” which clearly shows the belief of 
affiant that the street and city address of defendant is 
in a state of the United States. The statute requiring 
the affidavit of such facts in “the belief of the affiant” 
is therefore satisfied and publication for four weeks 
was sufficient. Ortell v. Ortell, 107 So. 442, 91 Fla. 50. 


On the question of equity jurisdiction it is not nec- 
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essary to state that this court is committed to the doc- 
trine that a common law remedy cannot be pursued in 
a court of equity, but we think an inspection of the 
bill of complaint in the foreclosure suit shows a cause 
for equitable interference. A full discussion of this 
question would serve no useful purpose so the decree 
of the chancellor is affirmed. Malone v. Meres, 91 
Fla. 709, 109 So. 677. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion filed December 8, 1927. 


THE STATE OF FLORIDA 
ON THE RELATION OF: 
L. M. Fletcher, 
Petitioner, 

Vv. Broward County. 
The Honorable Vincent C. Giblin, 
Judge of the Twenty-Second Judicial 
Circuit in and for the State of 
Florida, 


This is an original mandamus proceeding/ brought 
against the Circuit Judge to require’ him toVenter a 
decree pro confesso in a case in which he had made an 


order, as follows: 

“This cause came on this day before me upon the motion of 
Complainant for the entry of a decree Pro Confesso against 
the defendants Aug. E. Neff, Helen Neff, Fred G. Kaeding and 
Minnie Kaeding, Mary M. Lindermanc, Conrad Lindermanc, 
Charles E. Bryant, also known as Charles E. Bryan, John 
Sander and Julia Sander. I do not believe that under section 
3153 of the Revised General Statutes of Florida (1920) a Decree 
Pro Confesso can be entered against defendents served by pub- 
lication, where the return day fixed in said order of publication 
is other than a Rule Day, until the Rule Day succeeding the 
day so fixed in the Order of Publication. In this case the return 
day is October 12, 1927, and in my opinion a Decree Pro Con- 
fesso cannot be entered against the defendants until the Rule 
Day in November, A. D. 1927. I have, therefore, declined to 
enter a Decree Pro Confesso against said defendants as pre- 
sented to me. 

“THEREFORE IT IS ORDERED, ADJUDGED AND DE- 
CREED, That said Motion for Decree Pro Confesso be and the 
same is hereby denied. 

DONE AND ORDERED in Chambers in the City of Fort 
Lauderdale, Broward County, Florida, this 13th day of October 
A. D. 1927.” 

On the return day of the alternative writ the re- 
spondent moved to quash the same. In Tibbetts vs. 
Olson, in an opinion by the present writer, 91 Fla. 


824; 108 Sou. 679, this court say: 


“Where constructive service is had by publication upon a 
bill properly sworn to and alleging sufficient facts to give the 
court jurisdiction of the parties and of the subject matter, a 
decree pro confesso may be entered by the court against de- 


fendants in default on a proper return day named in the writ 
or on any date during the continuance of default thereafter, or 
may be entered by the clerk of the court on any rule day after 
the return day, during the continuance of such default.” 

The statement is erroneous and, while in that case 
it was dicta, it should be corrected. The statement 
should have read: 


“Where constructive service is had by publication upon a 
bill properly sworn to and alleging sufficient facts to give the 
court jurisdiction of the parties and of the subject matter, 
a decree pro confesso may be entered by the court against de- 
fendants in default on the rule day succeeding a proper return 
day other than a rule day named in the writ or on any date dur- 
ing the continuance of default thereafter, or may be entered 
by the clerk of the court on any rule day after such return day, 
during the continuance of such default.” 


which is in accordance with the provisions of section 
3153 Revised General Statutes of Florida and in har- 
mony with the rule as stated in Wilds vs. State, 79 
Fla. 575; 84 Sou. 664. — 

The rule as last above stated applies in cases where 
the return day named in the order of publication for 
constructive service is other than a rule day. Where 
the return day is a rule day the court or the clerk may 
on default and proper showing thereof, enter decree 
pro confesso on that day, or the court may enter decree 
pro confesso on any subsequent day during continu- 
ance of default, or the clerk may enter decree confesso 
on any subsequent rule day during continuance of de- 
fault. 

The motion to quash the alternative writ should be 
granted and it is so ordered. 

Quashed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM and BROWN, JJ., concur in the Opinion, filed 
December 9, 1927. 


Tige Scholl, 
Plaintiff in Error, 
v. Volusia County. 
The State of Florida, 
Defendant in Error. 
BUFORD, J. 

In this case the plaintiff in error was convicted of 
assault with intent to commit murder in the second 
degree. The only question presented by the assign- 
ments of errors as argued by counsel for plaintiff in 
error challenges the sufficiency of the evidence. The 
judgment should be affirmed on authority of the 
opinion in the case of the State vs. Lindsey 88 Fila. 
135; 101 Sou, 273, in which the court say: 

“The law of justifiable homicide by self-defense has many 
times been set forth in decisions of this Court. There must be 
reasonable grounds to apprehend a design to commit a felony or 
to do some great personal injury, and there shall be immient 
danger of such design being accomplished. ‘”Imminent means 


near at hand, mediate rather than immediate, close rather than 
touching.” . 
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The one interposing the defense must not have 
wrongfully occasioned the necessity; he must have 
used all reasonable means in his power, consistent with 
his own safety, to avoid the danger and to avert the 
necessity of taking human life; the circumstances must 
be such as to induce a reasonably cautious and pru- 
dent man to believe that the danger was actual and 
the necessity real in order that the slayer may be 
justified in acting upon his own belief to that effect. 
See Land vs. State, 44 Fla. 105, 32 South Rep. 896; 
Furlow vs. State 72 Fla. 464, 73 South Rep. 362; Yates 
vs. State 26 Fla. 484, 7 South Rep. 880; Pinder vs. 
State 27 Fla. 370, 8 South Rep. 837, 26 Am. St. Rep. 
75; Landrum vs. State 79 Fla. 189, 84 South Rep. 535; 


Danford vs. State 53 Fla. 4, 48 South Rep. 593; Owens — 


vs. State 64 Fla. 383, 60 South Rep. 340; Doke vs. 
State 71 Fla. 633, 71 South Rep. 917.” 

And the opinion in the case of Sanford vs. State, 
90 Fla. 337, 106 Sou. 406, in which the court say: 

“The question of self-defense is one of fact, and where the 
evidence, though conflicting, is sufficient to sustain the finding 
of the jury against a claim of self-defense, a verdict of convic- 
tion, based upon such finding, will not be disturbed, where the 
crime charged is proved and it does not appear that the jury 
were influenced by considerations outside the evidence.” 

It is so ordered. 

Affirmed. 


WHITFIELD, P. J. and TERRELL, J., Concur ; 


ELLIS, C. J. and BROWN, J., Concur in the 
opinion, filed December 7, 1927. 
H. B. Parker, 
Plaintiff in Error, 
Vv Escambia County. 


The State of Florida, 
Defendant in Error. 
BUFORD, J. 

In this case we find no material error in the rec- 
ord. 

The evidence is conflicting. The statement of the 
prosecuting witness upon whose testimony plaintiff in 
error was convicted, falls far short of bearing all the 
ear-marks of truth and sincerity. Her admissions as to 
her own conduct necessarily give rise to the question 
whether or not her statement is true. 

The record does not disclose, however, that the jury 
was influenced in its verdict by anything outside 
of the evidence and the record contains evidence 
which, if believed by the jury, was sufficient to sup- 
port the verdict and it appears that the trial judge, 
after hearing all the evidence and fairly charging 
the jury as to the law in the case, held that the evi- 
dence was sufficient and refused to grant the motion 
for a new trial. 

The rule that “where there is evidence to support a 
verdict this court will not reverse the decision of the 


trial court refusing to grant a new trial on the ground 
of insufficient evidence unless the preponderance of 
evidence is such that the jury must have been im- 
properly influenced to render the verdict” has been 
adhered to. by this court in so many cases that it is 
needless to cite them here. Adhering to this rule, the 
judgment should be affirmed and it is so ordered. 

Affirmed. 

WHITFIELD, P. J. and TERRELL, J., concur. 

ELLIS, C. J. and BROWN, J., concur in the opin- 
ion, filed December 17, 1927. 


J. Harrell Wilson, 


Appellant, 
Vv. Polk County. 
Sue Daniel, 
Appellee. 
PER CURIAM. 


This appeal is from an order sustaining a demurrer 
to a bill of complaint to cancel an alleged contract to 
purchase certain lands in Polk County, Florida. The 
contract to purchase was entered into by appellant 
and appellee October 24, 1925, and among other pro- 
visions contains the following: 

“And if the abstract shows merchantable title vested in 
first party and second party fails or refuses to complete this 
deal within fifteen days after the delivery of the abstract of 
title by paying the additional cash payment of $7,500.00, and 
executing the notes and mortgages above described, then it is 
understood and agreed that_first party will retain the $5000.00 
this day paid, as fair and just compensation for damages sus- 
tained by first party on account of breach of this contract by 
second party.” 

The party of the second part, appellant here breach- 
ed the contract by failing to pay the $7,500.00 and 
executing the notes and mortgage referred to accord- 
ing to the terms of said contract.. Appellee then in- 
stituted her suit for cancellation. 

For reversal appellant relies on Taylor v. Rawlins, 
86 Fla. 279, 97 So. 714, 35 A. L. R. 271 and Taylor v. 
Rawlins, 90 Fla. 621, 106 So. 424. 

We think that provision in the contract here quot- 
ed releases the instant case from control by the doc- 
trine announced in Taylor v: Rawlins. We are of 
the view, however, that it is ruled by the doctrine an- 
nounced in Chubb v. J. Harker Chadwick & Company 
decided by this court January 12, 1927, 111 So. 538. 

The decree of the chancellor is therefore affirmed 
on authority of that case. See also Realty Securities 
Corporation v. Johnson, decided by this court Janu- 
ary 18, 1927, 111 So. 532. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion, filed December 17, 1927. 
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Chase & Company, a corporation, 
Plaintiff in Error, 
Vv. St. Johns County. 
Florida East Coast Railway 
Company, a corporation, 
Defendant in Error. 
WHITFIELD, J. 


Chase and Company, a corporation, brought an 
action against the Florida East Coast Railway Com- 
pany, a corporation, as the initial carrier for dam- 
ages to interstate shipments of tomatoes, in 1923. 
There was a plea of not guilty. The court adjudged 
the defendant not guilty and plaintiff took writ of 
error to a judgment for defendant. 


The defendant railway company operates a line of 
railroad situated wholly and only in the State of Flor- 
ida. It connects at Jacksonville, Florida, with the At- 
lantic Coast Line Railway and other railroads lead- 
ing to points in other states. 

Under the Federal Statute any common carrier 
receiving property for interstate transportation from 
a point in one State to a point in another State, shall 
be liable for any loss, damage or injury to such prop- 
erty, caused by it or by any common carrier to which 
such property may be delivered or over the whole line 
said property may pass “when transported on a 
through bill of lading.” See U. S. Code, p. 2119, 8 
Compl. Stats. 1916, Sec. 8604a, p. 9289. 

In this case it is stipulated: that on March 11, 1923, 
shipments of tomatoes were received by the defendant 
company on its line, at Perrine, Florida, in an A. C. L. 
R. R. car, for which the defendant company issued 
and delivered to the shipper the defendant’s duly 
signed bill of lading for the transportation of the to- 
matoes by defendant on its own line and connecting 
lines, “route F. E. C. and A. C. L.”, from the point 
of origin in Florida to the City of Waycross, Georgia; 
that the tomatoes arrived in good conition over the At- 
lantic Coast Line railroad at the switching yards in 
the City of Waycross, Georgia, at 2:50 P. M., March 
13, 1923; that at 4:45 P. M., March 138, 1923, the At- 
lantic Coast Line Railroad Company received instruc- 
tions from plaintiff to divert and transport the to- 
matoes to plaintiff at Potomac Yards, Virginia; with 
instructions to “keep vents closed;” that the tomatoes 
were moved from Waycross, Ga., by the Atlantic Coast 
Line Railroad Company to Richmond, Va., and there 
delivered to a connecting carrier by which the ship- 
ment was transported to Potomac Yards, Va., reaching 
there 11:41 P. M., March 15, 1923; that at 4:10 P. M., 
March 17, the R. F. & P. R R. Co., and Penn. R. R. 
Co., received at Potomac Yards, Va., instructions from 
plaintiff Chase & Co. to reconsign and transport the 
tomatoes to plaintiff at Wilkes-Barre, Pa., with in- 
structions to advise K. Bros. there, upon arrival of 


the tomatoes, and to transport said tomatoes under 
such ventilation as necessary to protect in case of 
freezing weather. The shipment arrived at Wilkes- 
Barre at 4:05 P. M., March 19; it having been trans- 
ferred by the Penn. R. R. Co. to another car, K. Bros. 
were notified of the arrival at 9:30 A. M., March 20, 
and after inspection refused to accept the tomatoes 
because of their injured and decayed condition. The 
tomatoes were sold greatly below the market price for 
good and sound tomatoes, “all by reason of the faulty 
and negligent transportation and ventilation between 


Waycross, Ga., and final destination.” It is also stip- 
ulated : 


“10. That there was no act of negligence on the part of the 
defendant, either in transporting or handling said shipment so 
far as its own lines are concerned or with the Atlantic Coast 
Line Railroad Company prior to arrival at Waycross, Georgia. 

11. That the freight was paid to the final and delivering 
carrier on said shipment in a sum equivalent to the through rate 
from origin to actual final destination as provided in the tariff 
carrying through rates. 

12. That no delivery of said shipment was made to the plain- 
tiff or consignee at either Waycross, or Potomac Yards, but the 
shipment was available for delivery if desired; that the shipper 
did not contemplate delivery at either of said points and the 
defendant did not know where the shipper intended to have de- 
livery made; that Waycross is not a wholesale market for ship- 
ments of the amount and kind here involved, which the defend- 
ant knew when it accepted said shipment; that said shipment 
when made was intended for diversion in accordance with com- 
mon practice, which was sufficient to put the defendant on in- 
quiry. 

13. That all times herein mentioned the defendant had on 
file with the Interstate Commerce Commission, a tariff covering 
the transportation of fruits and vegetables in car loads, known 
as Florida East Coast Fruit and Vegetable Tariff No. 10, I. C. C. 
No. 529, which contained inter alia the following: “Rules and 
regulations for reconsigning and Diversion of Fruits and Veg- 
etables in Carloads.” 

“Rules and Regulations for Reconsigning and Diversion of 
Fruits and Vegetables in Carloads. 

BEFORE DELIVERY TO IMMEDIATE CONNECTION: 

“The Florida East Coast Railway Company, as an accommo- 
dation to its shippers and without charge, will receive request 
to change the consignee or destination of shipment of fruits and 
vegetables, in carloads, before delivery to immediate connec- 
tions on the following condition, viz: 

“1. The request must be in writing, signed by the shipper, 
upon the form furnished by the Railway Company for that_ 
purpose, accompanied by the original bill of lading or shipping 
receipt, and must be made to the agent of the Company at the 
place of shipment. 

“2. The agent when receiving such request will transmit 
the same by wire as soon as possible thereafter to the General 
Freight Agent of the Company of St. Augustine, and when the 
agent is advised that the necessary changes requested have been 
made will issue in lieu of the original bill of lading or shipping 
receipt a bill of lading conforming to the changes that have been 
made. In the event the Agent is advised that such change cannot 
be made of delivery to immediate connection, or because of fail- 
ure of wires, or other reasons the change cannot be effected, the 
Agent will return the original bill of lading to the shipper, 
advising him of the failure to make the change requested. This 
Company will make reasonable effort to accomplish the change 
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support thereof, and therefore, the judgment must be 
reversed. It is so ordered. 

Revised. 

WHITFIELD, P. J. and TERRELL, J., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion, filed December 13, 1927. 


Frank E. Malone and William 


J. Kindgen, 
Appellants, 
v. Pinellas County. 
Joseph J. Lannin, 
Appellee. 


PER CURIAM. 

This appeal is from an order overruling a motion 
to vacate a final decree, confirmation decree and de- 
ficiency decree entered in a foreclosure suit against ap- 
pellants in favor of appellee May 2nd, 1922. 

The motion to vacate was filed July 23rd, 1925, 
and was predicated on the charge, (1) that the order 
of publication for constructive service on Kindgen was 
not published for the time required by law, and (2) 
the bill of complaint in the foreclosure suit shows 
on its face that equity was without jurisdiction in the 
premises. 

The affidavit supporting the order of publication 
for constructive service is required by Section 3111 
Revised General Statutes of Florida, and omitting the 
formal parts is as follows: 

“On this day personally appeared before me Guss Wilder, 
who being first by me duly sworn, deposes and says that he is 
attorney and agent for the complainant, in the above styled 
cause, and that as such, he is qualified to make this affidavit 
for the complainant and that he makes the same for and on be- 
half of said complainant and says that he is informed and be- 
lieves that the defendant, William J. Kindgen, is a resident of 
a state other than the State of Florida, and that the residence 
and address of said defendant as particularly as the same is 
known to affiant is 8 West 40th Street, City of New York, State 
of New York, and that there is no person in the State of Florida, 
service of subpoena upon whom would bind said defendant, 
William J. Kindgen, and that said defendant, William J. Kind- 
gen, is over the age of twenty-one years.” 

“Signed this 3rd day of March, A. D. 1922.” 

It is admitted by appellants that this affidavit 
meets the requirements of Section 3111 Revised 
Statutes of Florida, but they contend that the order of 
publication pursuant thereto should have been publish- 
ed eight weeks, when it was, in fact, only published 
four weeks. 

The requirements of the Statute (Section 3111 
Rev. Gen. Stats. of Fla.) are as follows: 


“3111. (1866) Whenever the complainant his agent or at- 
torney, shall state in a sworn bill or affidavit, duly filed, the 
belief of the affiant that the defendant is a resident of a state 
or Country other than this state, specifying as particularly, as’ 
may be known to affiant such residence, or that his residence 
is unknown, or that, if a resident, he has been absent more than 
sixty days next preceding the application for the order of pub- 


lication, and that there is no person in the State the service of a 
subpoena upon whom would bind such defendant, or that he 
conceals himself so that the process cannot be served upon him, 
and further states the belief of the affiant as to the age of the 
defendant being over or under 21 years, or that his age is un- 
known, the judge or clerk of the court in which such bill shal] 
have been filed shall make an order against the defendant re- 
quiring him to appear to the bill upon a day to be fixed by the 
order, not less than thirty nor more than fifty days from the 
time of the making of the order, if he be stated therein to be a 
resident of the United States and not less than fifty nor more 
than eighty days if he be stated to be a non-resident of the 
United States, or if his residence be stated as unknown. For 
the purpose of this action, the insular possession of the United 
States shall be regarded as foreign countries.” 


“2. Publication of Order.—The clerk shall have all orders 
of publication against an absent defendant, whether made hy 
the judge or himself, published with as little delay as may be, 
in such newspaper as may be designated in the order, once a 
week, for four consecutive weeks, if the defendant be stated 
to be a resident of the United States; or if he be stated to be 
a non-resident of the United States, or if his residence be stated 
to be unknown, for eight consecutive weeks: he shall also; 
within twenty days of the making of the order, post a copy 
of the said order at the door of the court house of the county, 
and send by mail a copy to the defendant, if his residence be 
shown by the bill or affidavit.” 

Inspection of this statute discloses that it requires 
the order for the defendant to appear, to be published 
once a week for four consecutive weeks if the affiant 
states “the belief of the affiant that the defendant is 
a resident of a state other than this State,” and speci- 
fies as “particularly as may be known to affiant such 
residence.” If the affiant states that the defendant's 
“residence is unknown” the publication shall be made 
for “eight consecutive weeks.” 


Appellant contends that the affidavit made on in- 
formation and belief in effect states that the residence 
of defendant “is unknown” to affiant. But an affidavit 
made on “the belief of the affiant that the defendant is 
a resident of a state other than this state specifying 
as particularly as may be known to affiant such resi- 
dence,” sufficiently states the defendant to be a resi- 
dent of the United States and satisfies the requirement 
of the statute for publication of the order “once a week 
for four consecutive weeks if the defendant be stated 
to be a resident of the United States.” The affidavit 
states that affiant “is informed and believes that the 
defendant is a resident of a State other than the State 
of Florida and that the residence and address of said 
defendant as particularly as the same is known to 
affiant is 8 West 40th Street, City of New York, State 
of New York,” which clearly shows the belief of 
affiant that the street and city address of defendant is 
in a state of the United States. The statute requiring 
the affidavit of such facts in “the belief of the affiant” 
is therefore satisfied and publication for four weeks 
was sufficient. Ortell v. Ortell, 107 So. 442, 91 Fla. 50. 


On the question of equity jurisdiction it is not nec- 
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essary to state that this court is committed to the doc- 
trine that a common law remedy cannot be pursued in 
a court of equity, but we think an inspection of the 
pill of complaint in the foreclosure suit shows a cause 
for equitable interference. A full discussion of this 
question would serve no useful purpose so the decree 
of the chancellor is affirmed. Malone v. Meres, 91 
Fla. 709, 109 So. 677. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 


JJ., concur. 


ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion filed December 8, 1927. 


THE STATE OF FLORIDA 
ON THE RELATION OF: 
L. M. Fletcher, 

Petitioner, 

Vv. Broward County. 

The Honorable Vincent C. Giblin, 
Judge of the Twenty-Second Judicial 
Circuit in and for the State of 
Florida, 

Respondent. 
BUFORD, J. 

This is an original mandamus proceeding brought 
against the Circuit Judge to require him to enter a 
decree pro confesso in a case in which he had made an 
order, as follows: 

“This cause came on this day before me upon the motion of 
Complainant for the entry of a decree Pro Confesso against 
the defendants Aug. E. Neff, Helen Neff, Fred G. Kaeding and 
Minnie Kaeding, Mary M. Lindermanc, Conrad Lindermanc, 
Charles E. Bryant, also known as Charles E. Bryan, John 
Sander and Julia Sander. I do not believe that under section 
3153 of the Revised General Statutes of Florida (1920) a Decree 
Pro Confesso can be entered against defendents served by pub- 
lication, where the return day fixed in said order of publication 
is other than a Rule Day, until the Rule Day succeeding the 
day so fixed in the Order of Publication. In this case the return 
day is October 12, 1927, and in my opinion a Decree Pro Con- 
fesso cannot be entered against the defendants until the Rule 
Day in November, A. D. 1927. I have, therefore, declined to 
enter a Decree Pro Confesso against said defendants as pre- 
sented to me. 

“THEREFORE IT IS ORDERED, ADJUDGED AND DE- 
CREED, That said Motion for Decree Pro Confesso be and the 
same is hereby denied. 

DONE AND ORDERED in Chambers in the City of Fort 
Lauderdale, Broward County, Florida, this 13th day of October 
A. D. 1920.” 

On the return day of the alternative writ the re- 
spondent moved to quash the same. In Tibbetts vs. 
Olson, in an opinion by the present writer, 91 Fla: 
824; 108 Sou. 679, this court say: 

“Where constructive service is had by publication upon a 
bill properly sworn to and alleging sufficient facts to give the 
court jurisdiction of the parties and of the subject matter, a 
decree pro confesso may be entered by the court against de- 
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fendants in default on a proper return day named in the writ 
or on any date during the continuance of default thereafter, or 
may be entered by the clerk of the court on any rule day after 
the return day, during the continuance of such default.” 


The statement is erroneous and, while in that case 
it was dicta, it should be corrected. The statement 
should have read: 


“Where constructive service is had by publication upon a 
bill properly sworn to and alleging sufficient facts to give the 
court jurisdiction of the parties and of the subject matter, 
a decree pro confesso may be entered by the court against de- 
fendants in default on the rule day succeeding a proper return 
day other than a rule day named in the writ or on any date dur- 
ing the continuance of default thereafter, or may be entered 
by the clerk of the court on any rule day after such return day, 
during the continuance of such default.” 


which is in accordance with the provisions of section 
3153 Revised General Statutes of Florida and in har- 
mony with the rule as stated in Wilds vs. State, 79 
Fla. 575; 84 Sou. 664. 

The rule as last above stated applies in cases where 
the return day named in the order of publication for 
constructive service is other than a rule day. Where 
the return day is a rule day the court or the clerk may 
on default and proper showing thereof, enter decree 
pro confesso on that day, or the court may enter decree 
pro confesso on any subsequent day during continu- 
ance of default, or the clerk may enter decree confesso 
on any subsequent rule day during continuance of de- 
fault. 

The motion to quash the alternative writ should be 
granted and it is so ordered. 

Quashed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM and BROWN, JJ., concur in the Opinion, filed 
December 9, 1927. 


Tige Scholl, 
Plaintiff in Error, 
Vv. Volusia County. 
The State of Florida, 
Defendant in Error. 
BUFORD, J. 

In this case the plaintiff in error was convicted of 
assault with intent to commit murder in the second 
degree. The only question presented by the assign- 
ments of errors as argued by counsel for plaintiff in 
error challenges the sufficiency of the evidence. The 
judgment should be affirmed on authority of the 
opinion in the case of the State vs. Lindsey 88 Fla. 
135; 101 Sou, 273, in which the court say: 

“The law of justifiable homicide by self-defense has many 
times been set forth in decisions of this Court. There must be 
reasonable grounds to apprehend a design to commit a felony or 
to do some great personal injury, and there shall be immient 
danger of such design being accomplished. ‘”Imminent means 


near at hand, mediate rather than immediate, close rather than 
touching.” ’ 
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- The one interposing the defense must not have 
wrongfully occasioned the necessity; he must have 
used all reasonable means in his power, consistent with 
his own safety, to avoid the danger and to avert the 
necessity of taking human life; the circumstances must 
be such as to induce a reasonably cautious and pru- 
dent man to believe that the danger was actual and 
the necessity real in order that the slayer may be 
justified in acting upon his own belief to that effect. 
See Land vs. State, 44 Fla. 105, 32 South Rep. 896; 
Furlow vs. State 72 Fla. 464, 73 South Rep. 362; Yates 
vs. State 26 Fla. 484, 7 South Rep. 880; Pinder vs. 
State 27 Fla. 370, 8 South Rep. 837, 26 Am. St. Rep. 
75; Landrum vs. State 79 Fla. 189, 84 South Rep. 535; 
Danford vs. State 53 Fla. 4, 43 South Rep. 593; Owens 
vs. State 64 Fla. 383, 60 South Rep. 340; Doke vs. 
State 71 Fla. 633, 71 South Rep. 917.” 

And the opinion in the case of Sanford vs. State, 
90 Fla. 337, 106 Sou. 406, in which the court say: 

“The question of self-defense is one of fact, and where the 
evidence, though conflicting, is sufficient to sustain the finding 
of the jury against a claim of self-defense, a verdict of convic- 
tion, based upon such finding, will not be disturbed, where the 
crime charged is proved and it does not appear that the jury 
were influenced by considerations outside the evidence.” 

It is so ordered. 

Affirmed. 

WHITFIELD, P. J. and TERRELL, J., Concur; 

ELLIS, C. J. and BROWN, J., Concur in the 
opinion, filed December 7, 1927. 


H. B. Parker, 
Plaintiff in Error, 
vi Escambia County. 
The State of Florida, 
Defendant in Error. 

BUFORD, J. 

In this case we find no material error in the rec- 
ord. 

The evidence is conflicting. The statement of the 
prosecuting witness upon whose testimony plaintiff in 
error was convicted, falls far short of bearing all the 
ear-marks of truth and sincerity. Her admissions as to 
her own conduct necessarily give rise to the question 
whether or not her statement is true. 

The record does not disclose, however, that the jury 
was influenced in its verdict by anything outside 
of the evidence and the record contains evidence 
which, if believed by the jury, was sufficient to sup- 
port the verdict and it appears that the trial judge, 
after hearing all the evidence and fairly charging 
the jury as to the law in the case, held that the evi- 


dence was sufficient and refused to grant the motion 


for a new trial. 
The rule that “where there is evidence to support a 
verdict this court will not reverse the decision of the 


trial court refusing to grant a new trial on the ground 
of insufficient evidence unless the preponderance of 
evidence is such that the jury must have been im- 
properly influenced to render the verdict”? has been 
adhered to by this court in so many cases that it is 
needless to cite them here. Adhering to this rule, the 
judgment should be affirmed and it is so ordered. 

Affirmed. 

WHITFIELD, P. J. and TERRELL, J., concur. 

ELLIS, C. J. and BROWN, J., concur in the opin- 
ion, filed December 17, 1927. 


J. Harrell Wilson, 


Appellant, 
Vv. Polk County. 
Sue Daniel, 
Appellee. 
PER CURIAM. 


This appeal is from an order sustaining a demurrer 
to a bill of complaint to cancel an alleged contract to 
purchase certain lands in Polk County, Florida. The 
contract to purchase was entered into by appellant 
and appellee October 24, 1925, and among other pro- 
visions contains the following: 

“And if the abstract shows merchantable title vested in 
first party and second party fails or refuses to complete this 
deal within fifteen days after the delivery of the abstract of 
title by paying the additional cash payment of $7,500.00, and 
executing the notes and mortgages above described, then it is 
understood and agreed that first party will retain the $5000.00 
this day paid, as fair and just compensation for damages sus- 
tained by first party on account of breach of this contract by 
second party.” 

The party of the second part, appellant here breach- 
ed the contract by failing to pay the $7,500.00 and 
executing the notes and mortgage referred to accord- 
ing to the terms of said contract.. Appellee then in- 
stituted her suit for cancellation. 

For reversal appellant relies on Taylor v. Rawlins, 
86 Fla. 279, 97 So. 714, 35 A. L. R. 271 and Taylor v. 
Rawlins, 90 Fla. 621, 106 So. 424. 

We think that provision in the contract here quot- 
ed releases the instant case from control by the doc- 
trine announced in Taylor v. Rawlins. We are of 
the view, however, that it is ruled by the doctrine an- 
nounced in Chubb v. J. Harker Chadwick & Company 
decided by this court January 12, 1927, 111 So. 538. 

The decree of the chancellor is therefore affirmed 
on authority of that case. See also Realty Securities 
Corporation v. Johnson, decided by this court Janu- 
ary 18, 1927, 111 So. 532. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion, filed December 17, 1927. 
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Chase & Company, a corporation, 
Plaintiff in Error, 
v. St. Johns County. 
Florida East Coast Railway 
Company, a corporation, 
Defendant in Error. 
WHITFIELD, J. 


Chase and Company, a corporation, brought an 
action against the Florida East Coast Railway Com- 
pany, a corporation, as the initial carrier for dam- 
ages to interstate shipments of tomatoes, in 1923. 
There was a plea of not guilty. The court adjudged 
the defendant not guilty and plaintiff took writ of 
error to a judgment for defendant. 


The defendant railway company operates a line of 
railroad situated wholly and only in the State of Flor- 
ida. It connects at Jacksonville, Florida, with the At- 
lantic Coast Line Railway and other railroads lead- 
ing to points in other states. 

Under the Federal Statute any common carrier 
‘receiving property for interstate transportation from 
a point in one State to a point in another State, shall 
be liable for any loss, damage or injury to such prop- 
erty, caused by it or by any common carrier to which 
such property may be delivered or over the whole line 
said property may pass “when transported on a 
through bill of lading.” See U. S. Code, p. 2119, 8 
Compl. Stats. 1916, Sec. 8604a, p. 9289. 

In this case t is stipulated that on March 11, 1923, 
shipments of tomatoes were eceived by the defendant 
company on its line, at Perrine, Florida, in an A. C. L. 
R. R. car, for which the defendant company issued 
and delivered to the shipper the defendant’s duly 
signed bill of lading for the transportation of the to- 
matoes by defendant on its own line and connecting 
lines, “route F. E. C. and A. C. L.”, from the point 
of origin in Florida to the City of Waycross, Georgia; 
that the tomatoes arrived in good conition over the At- 
lantic Coast Line railroad at the switching yards in 
the City of Waycross, Georgia, at 2:50 P. M., March 
13, 1923; that at 4:45 P. M., March 13, 1923, the At- 
lantic Coast Line Railroad Company received instruc- 
tions from plaintiff to divert and transport the to- 
matoes to plaintiff at Potomac Yards, Virginia; with 
instructions to “keep vents closed ;” that the tomatoes 
were moved from Waycross, Ga., by the Atlantic Coast 
Line Railroad Company to Richmond, Va., and there 
delivered to a connecting carrier by which the ship- 
ment was transported to Potomac Yards, Va., reaching 
there 11:41 P. M., March 15, 1923; that at 4:10 P. M., 
March 17, the R. F. & P. R R. Co., and Penn. R. R. 
Co., received at Potomac Yards, Va., instructions from 
plaintiff Chase & Co. to reconsign and transport the 
tomatoes to plaintiff at Wilkes-Barre, Pa., with in- 
structions to advise K. Bros. there, upon arrival of 
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the tomatoes, and to transport said tomatoes under 
such ventilation as necessary to protect in case of 
freezing weather. The shipment arrived at Wilkes- 
Barre at 4:05 P. M., March 19; it having been trans- 
ferred by the Penn. R. R. Co. to another car, K. Bros. 
were notified of the arrival at 9:30 A. M., March 20, 
and after inspection refused to accept the tomatoes 
because of their injured and decayed condition. The 
tomatoes were sold greatly below the market price for 
good and sound tomatoes, “all by reason of the faulty 
and negligent transportation and ventilation between 


Waycross, Ga., and final destination.” It is also stip- 
ulated: 


“10. That there was no act of negligence on the part of the 
defendant, either in transporting or handling said shipment so 
far as its own lines are concerned or with the Atlantic Coast 
Line Railroad Company prior to arrival at Waycross, Georgia. 

11. That the freight was paid to the final and delivering 
carrier on said shipment in a sum equivalent to the through rate 
from origin to actual final destination as provided in the tariff 
carrying through rates. 

12. That no delivery of said shipment was made to the plain- 
tiff or consignee at either Waycross, or Potomac Yards, but the 
shipment was available for delivery if desired; that the shipper 
did not contemplate delivery at either of said points and the 
defendant did not know where the shipper intended to have de- 
livery made; that Waycross is not a wholesale market for ship- 
ments of the amount and kind here involved, which the defend- 
ant knew when it accepted said shipment; that said shipment 
when made was intended for diversion in accordance with com- 
mon practice, which was sufficient to put the defendant on in- 
quiry. 

13. That all times herein mentioned the defendant had on 
file with the Interstate Commerce Commission, a tariff covering 
the transportation of fruits and vegetables in car loads, known 
as Florida East Coast Fruit and Vegetable Tariff No. 10, I. C. C. 
No. 529, which contained inter alia the following: “Rules and 
regulations for reconsigning and Diversion of Fruits and Veg- 
etables in Carloads.” 

“Rules and Regulations for Reconsigning and Diversion of 
Fruits and Vegetables in Carloads. 

BEFORE DELIVERY TO IMMEDIATE CONNECTION: 

“The Florida East Coast Railway Company, as an accommo- 
dation to its shippers and without charge, will receive request 
to change the consignee or destination of shipment of fruits and 
vegetables, in carloads, before delivery to immediate connec- 
tions on the following condition, viz: 

“1. The request must be in writing, signed by the shipper, 


‘upon the form furnished by the Railway Company for that 


purpose, accompanied by the original bill of lading or shipping 
receipt, and must be made to the agent of the Company at the 
place of shipment. 

“2. The agent when receiving such request will transmit 
the same by wire as soon as possible thereafter to the General 
Freight Agent of the Company of St. Augustine, and when the 
agent is advised that the necessary changes requested have been 
made will issue in lieu of the original bill of lading or shipping 
receipt a bill of lading conforming to the changes that have been 
made. In the event the Agent is advised that such change cannot 
be made of delivery to immediate connection, or because of fail- 
ure of wires, or other reasons the change cannot be effected, the 
Agent will return the original bill of lading to the shipper, 
advising him of the failure to make the change requested. This 
Company will make reasonable effort to accomplish the change 
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desired, but it is understood when receiving such request that 
this Company will not be responsible in the event of failure 
upon its part or upon the part of any of its officers or em- 
ployees, to accomplish such change, or for any error occuring 
out of such request: 


'“AFTER DELIVERY TO IMMEDIATE CONNECTION: 

“1, The Florida East Coast Railway Company finds it is 
impracticable for it to act as forwarding agent to change the 
consignee or destination of shipments after they have been de- 
livered to immediate connecting lines, and will not undertake 
the same, or accept request under such conditions. Such ship- 
ments, having passed beyond the rails of the Florida East 
Coast Railway Company, are subject to such provisions as are 
provided for in the tariffs of the participating carriers grant- 
ing the privileges or performing the services, and as are law- 
fully on file with the Interstate Commerce Commission. Ship- 
pers desiring to change the name of the consignee or destination 
of shipments after the same have been delivered to immediate 
connecting lines must make their request directly to connecting 
lines, and the Florida East Coast Railway Company will not 
be responsible for any shipments the consignee or destination 
of which may have been changed from that given in this Com- 
pany’s original bill of lading or shipping receipt.” 

It seems clear from the Federal Statute and the 
quoted and other provisions of the stipulation, that 
defendant’s liability on the “through bill of lading” 
issued by the defendant, terminated at Waycross, Ga., 
and there are no facts adduced independent of or in 
connection with the bill of lading, to render the de- 
fendant liable for the “loss, damage or injury” to the 
tomatoes “by reason of the faulty and negligent trans- 
portation and ventilation in transportation of said 
tomatoes between Waycross, Ga., and final’ destina- 
tion.” 

While the tomatoes were moving in interstate trans- 
portation from the point of origin in Florida to their 
final destination in Wilkes-Barre, Pa., the liability of 
the defendant initial carrier under the statute for “‘loss, 
damage or injury” to the tomatoes in transit, termin- 
ated upon delivery in sound condition and in due time 
at Waycross, Ga., the point of destination stated in the 
“through bill of lading’ issued by the defendant to 
the plaintiff as required by the Statute, which bill 
of lading was acted on by the plaintiff corporation; 
and the movement of the tomatoes from Waycross, Ga., 
to final destination at Wilkes-Barre, Pa., was direct- 
ed by the plaintiff, the defendant not in any way par- 
ticipating in such directions or transportation after 
the tomatoes reached Waycross, Georgia. 


Under the Federal Statute the initial carrier is not 
liable for loss, damage or injury to property shipped, 
except under the bill of lading it issued or should have 
issued. In this case the bill of lading was issued to 
and acted on by the plaintiff as having been proper- 
ly issued with Waycross, Georgia, as the destination 
of the interstate shipment. See Southern Produce Co. 
v. Norfolk Southern R. Co., 144 Va. 422, 132, S. E. Rep. 
360; Houston & T. C. R. Co., v. Smith (Tex. Civ. App.) 
258 S. W. Rep. 542. 


The plaintiff contends that as the defendant is an 
initial common carrier under the interstate commerce 
act, the question of diversion vel non or the number of 
diversions is immaterial; and that when the goods 
were delivered to the carrier to be moved in interstate 
commerce, the point of ultimate delivery was imma- 
terial. 


While it is true that the point of ultimate delivery 
and diversions in transit may be immaterial as to the 
character of the shipment as interstate transporta- 
tion, when the transportation is practically continu- 
ous, yet the liability of the initial carrier is not fixed 
by the interstate character of the shipment alone, but 
is regulated by the “through bill of lading” that was 
issued or that should have been issued by the initial 
carrier. This is the interpretation put by Congress 
on its enactment as shown by the amendment of July 
3, 1926, to the Act of Congress making the liability 
of the initial carrier “also apply in the case of prop- 
erty reconsigned or diverted in accordance with applic- 
able tariffs filed as in this act provided.” See U. S. 
Code, p. 2119, 8 Compl. Stats. 1916. Sec. 9604a, p. 
9289. 


It does not appear that the shipper demanded or 
desired a bill of lading other than from the Florida 
point to Waycross, Georgia, or that a right to divert 
the shipment was asked or expected to be expressed 
in the bill of lading or otherwise recognized or con- 
curred in by the defendant. It does appear that the 
plaintiff accepted the bill of lading as issued, and after 
the arrival of the shipment at Waycross, Georgia, the 
destination shown by the bill of lading, the plaintiff 
directed the further movements of the shipment with- 
out reference to the defendant or to the bill of lad- 
ing issued by it. See Pere Marquette R. Co. v. J. F. 
French & Co., 254 U. S. 538, 41 Sup. Ct. Rep. 195. 
Under the Act of Congress the initial carrier is liable 
for any loss, damage or injury to property in inter- 
state transportation ‘“‘when transportation on a 
through bill of lading,” or when such a bill of lading 
should have been issued. In this case the “through bill 
of lading’? as issued was from Perrine, Florida, to 
Waycross, Ga., with no provision for reconsignment 
or diversion, and it is not shown that it was the duty 
of the defendant initial carrier to issue a bill of lading 
to any point beyond Waycross, Ga., or that the bill 
of lading should have contained a provision permitting 
reconsignment or diversion, or that the defendant had 
any connection with the shipment beyond Waycross, 
Ga., the destination stated in the bill of lading issued 
to and accepted by and acted on, apparently without 
objection, by the plaintiff. Presumably the bill of lad- 


-ing issued by the defendant and accepted by the plain- 


tiff was the one demanded by the plaintitf when the 
goods were delivered to the defendant for interstate 
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transportation. In G. C. & S. F. Ry Co., v. Texas 
Packing Co. 224 U. 8S. 31, the evidence showed “that 
the bills of lading originally issued were continued 
in force by the action of the parties.” The evidence 
does not so show in this case. Paragraph 12 of the 
stipulation is not the equivalent of consent to or par- 
ticipation or acquiesance in a diversion of the ship- 
ment after it reached its destination under the bill 
of lading as issued and accepted. 

The payment of the freight charges to the final 
and delivering carrier in a sum equivalent to the 
through rate from origin to actual final destination, 
may have been proper under the law regulating the 
tariff charges in interstate transportation, but this 
does not control the liability of the initial carrier which 
is regulated by the Cummins Amendment to the Fed- 
eral statute above quoted from. 

The judgment for the defendant was proper and 
is affirmed. 

TERRELL and BUFORD, JJ., concur. 

ELLIS, C. J. and STRUM, J., concur in the opinion, 
filed December 17, 1927. 

BROWN, J., not participating. 


R. M. Anderson, 
Plaintiff in Error, 
Vv. Hillsborough County. 
Frank Bryson, 
Defendant in Error. 
STRUM, J. 

Plaintiff in Error, as plaintiff below, sued the 
defendant in error to recover damages for malicious 
prosecution. The trial resulted in a directed verdict 
and judgment for the defendant, to review which judg- 
ment this writ of error is taken. 

This action grew out of a former prosecution of 
the plaintiff Anderson by the defendant Bryson be- 
fore a Justice of the Peace of Hillsborough County in 
which the plaintiff Anderson was charged with hav- 
ing committed the offense of issuing a worthless check 
in violation of Chapter 9328, Laws of 1923, which 
prosecution resulted in a discharge of the plaintiff 
Anderson after hearing, and which prosecution the 
plaintiff alleges was instituted by the defendant false- 
ly, maliciously and without probable cause, to the dam- 
age of the plaintiff. 

At the trial plaintiff introduced in evidence, with- 
out objection from the defendant, a certified trans- 
cript of the record of the proceedings before the Jus- 
tice of the Peace, including the affidavit sworn to by 
the defendant Bryson, the warrant for the plaintiff 
issued pursuant thereto, with the officer’s return 
thereon, together with a copy of the docket entries 
showing the discharge of the plaintiff Anderson after 
hearing. 
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The following question was thereupon interjected 
by the counsel for the defendant: 

“Q. Is Mr. Anderson, the plaintiff in this case, 
the same Anderson whose name is signed to the copy 
of the alleged worthless check issued in March?” 

“A. (By Mr. Bryan, counsel for plaintiff): The 
same Anderson. I will put him on the stand.” 

The plaintiff was then put upon the stand, and 
after identifying himself as being the person referred 
to as the defendant in the transcript of the proceed- 
ings before the Justice of the Peace offered in evi- 
dence, was asked the following question: 

“Q. Mr. Anderson, I will get you to state to the 
jury the circumstances and conditions under which 
you gave Mr. Bryson this $718.00 check.” 

The question was objected to by the defendant, 
upon which the trial Judge made the following ruling: 
“My understanding of the law is that when he( the 
defendant) admits that paper in evidence (referring 
to the transcript from the Justice of the Peace Court), 
it shows that that man was illegally held and im- 
properly prosecuted. I really think you can go on and 
prove damages to your man. Go on and prove your 
damages and then as Mr. Watson if he attempts 
to testify in this case you may show all the reasons 
why.” 

The plaintiff proceeded with proof of his dam- 
ages and rested his case. 

The defendant then moved for a directed verdict in 
his behalf, which motion was granted, the trial Court 
making the following ruling thereon: 


“In the argument of Counsel for the defense, in his 
argument to the Court, he produced a check and argued 
it was a post dated check, and came within the 
Statutes of 1923, which affected, the making of checks, 
drafts or orders, and the Court holds this is at least 
an order, and the post dating of it, if not paid, was 
an offense against the State of Florida, and the de- 
fendant had the right to sue out the warrant. The Court 
instructs a verdict for the defendant.” 


The plaintiff then moved the Court to allow him 
to reopen his case and “permit the plaintiff to prove 
by R. M. Anderson (the plaintiff) that at the time 
the said check was given it was post dated and given 
with the understanding that it was to be held by Frank 
Bryson (the defendant) for a later date than the 
30th for plaintiff to raise funds to pay it; that the 
said Bryson knew and was so informed by plaintiff 
that plaintiff had no funds in the bank with which 
to pay said check. This motion is made in view of the 
fact that the Court had already ruled when plaintiff 
was on witness stand that plaintiff by the introduc- 
tion of the certified transcript from the Justice Court 
had made a prime facie case.”” This motion was denied. 
In sustaining the defendant’s objection to the ques- 
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tion originally propounded to the plaintiff for the 
purpose of eliciting the circumstances under which 
the check in question was given, the trial Judge ruled 
in effect that the introduction in evidence of the trans- 
cript of the proceedings before the Justice of the Peace 
showing a hearing on the criminal charge and the con- 
sequent discharge of this plaintiff, disclosed prima 
facie, a want of probable cause for the prosecution, 
from which malice might be inferred, and that in the 
absence of contrary evidence, the plaintiff had made 
out a prima facie case upon which he was entitled to 


go to the jury. See Stewart v. Sonnerborn, 98 U. S. 


187, 25 L. Ed. 116; Wheeler v. Nesbitt, 24 How. (U. 
S.) 544; 16 L. Ed. 765; Tatum Bros. Real Estate Inv. 
Co. v. Watson, 109 South. Rep. 623; Torsch v. Dell, 
41 Atl. Rep. 903; Stubbs, v. Mulholland, 67 S. W. 
Rep. 650; Butcher v. Hoffman, 73 S. W. Rep 266. See 
also notes to Jenkins v. Gilligan (106 N. W. Rep. 237) ; 
9L. R. A. (N. S.) 1087. 


In an action for malicious prosecution, the ques- 
tion of probable cause is a mixed question of law and 
fact. When the facts relied on to show probable cause 
are in dispite, their existence is a question of fact for 
the determination of the jury; but their legal effect, 
when found or admitted to be true, is for the court 
to decide as a question of law. Stewart v. Sonnerborn, 
supra Brown v. Selfridge, 224 U.S. 189; 56 L. Ed, 727. 


The action of the trial court in granting the de- 
fendant’s motion for a directed verdict, and in de- 
nying the plaintiff’s motion to re-open his case to show 
the existence of a contemporary agreement between 
himself and the defendant concerning the future pay- 
ment of the check, can be sustained only on the theory 
that the admission of the plaintiff that he is the same 
person who signed the alleged worthless check con- 
clusively shows, as a matter of law, the existence of 
probable cause for criminal prosecution, even though 
the drawer of the check (the plaintiff) advised the 
payee (this defendant) when the check was issued 
that it was a post dated check and that there was 
no funds in the bank to cover the same; and even 
though the issuance of the check was attended by a 
contemporaneous agreement that the payee would hold 
the same until a future date in order that the drawer 
might raise funds with which to pay it. 

Chapter 9328, Laws of 1923, provides, in effect, 
that any person who “with intent to defraud, shall 
make, draw, utter or deliver any check, draft or order 
for the payment of money upon any bank or deposi- 
tory, knowing at the time * * * that the drawer has 
not sufficient funds in or credit with such bank or 
other depository for the payment of such check, draft 
or order in full upon its presentation, shall be guiity 
of a misdemeanor * * *.” The Statute further pro- 
vides that as against the maker or drawer thereof, the 


making, drawing, uttering or delivering by such mak- 
er or drawer of a check or other order, payment 
of which is refused by the drawer because of insuffici- 
ent funds, shall be prima facie evidence of the intent 
to defraud and of knowledge that the drawer has in- 
sufficient funds in or credit with the drawee. 

Our Statute just mentioned is closely analagous 
to the California Statute on the same subject, and is 
almost identical in terms with the Georgia Statute 
of 1919 (Laws, page 220). See Hollis v. State, 108 
S. E. Rep. 783. The purpose of our Statute is to res- 
train and punish fraudulent practices associated with 
the issuance of worthless checks, drafts or equival- 
ent orders for the payment of money, thereby preserv- 
ing the integrity of those classes of commercial paper 
in trade, commerce and banking. Under our Statute, 
the intent to defraud is an indispensable element of the 
offense. In that respect our Statute differs materially 
from the Kansas Statute constructed in State v. Avery, 
207 Pac. Rep. 838. Without the element of fraud, the 
Statute might be repugnant to Section 16 of the De- 
claration of Rights, which provides that “no person 
shall be imprisoned for debt, except in cases of fraud.” 


It has been held by the Supreme Court of Cali- 
fornia, under the Statutes quite similar to our own, 
that a case is not excepted from the operation of such 
Statute merely because the check in question was not 
post date. See People v. Bercovitz, 126 Pac. Rep. 479; 
43 L. R. A. (N. S.) 667. On the other hand, it has 
been held by the Supreme Court of Arkansas that 
such a Statute relates to checks drawn against a pre- 
sent, and not against a future, deposit or account; 
that a post dated check relates to a future deposit or 
account; implies within itself a want of funds to pay 
the same and therefore the mere issuance of a post 
dated check is not an offense under the Statute. See 
Smith v. State, 226 S. W. Rep. 531. See also 7 C. J. 
674. It is unnecessary, however, for us to here decide 
whether the mere issuance and subsequent dishonor of 
a post dated check constitutes the offense denounced 
by the Statute. 


When the check in question is issued and delivered 
prior to the date it bears, and it is dated as of a sub- 
sequent date as a time at which it is to be paid, the 
drawer informing the payee at the time of delivering 
the check that he did not then have sufficient funds in 
the drawee bank to pay the check, but promising that 
he would have such funds upon the future date borne 
by the check; and the payee with such knowledge 
chooses to rely upon the drawer‘s promise to provide 
funds upon the date stated in the check, the issuance 
of such a “check” or “order” under those circum- 


‘stances and its subsequent dishonor when presented 


by the payee on or after the date it bears, does not 
constitute the offense denounced by Chapter 9328, 
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supra. An intent to defraud in the issuance of such a 
“check” is effectively negatived by the attendant cir- 
cumstances. The payee knows when he accepts it 
that the drawer has insufficient funds to pay the 
check and that its payment depends upon the per- 
formance of the drawer’s promise to subsequently pro- 
vide funds for that purpose. Under those circum- 
stances, the payee voluntarily elects to rely, not upon 
the check, but upon the promise. There is nothing in 
the Statute under consideration which makes it un- 
lawful to promise and fail to pay at a future date. 
Such a transaction amounts to no more than a promise 
by the drawer to pay a debt in the future, of which 
debt the “check” is merely the evidence. Such a 
check is not an unconditional order to pay “at any 
event”, but is conditional upon a performance of the 
drawer’s promise to provide funds of which the 
payee has knowledge and to which he voluntairly as- 
sents. Under these circumstances, the wrong, if any, 
subsists, not in the issuance of the check, but in the 
failure to comply with the promise to deposit suffici- 
ent money to cover the check. See Neidlinger v. State, 
88 S. E. Rep. 687; Smith v. State, 226 S. W. Rep. 531; 
State v. Winter, 82 S. E. Rep. 419; People v. Bercovitz, 
supra Hammock v. State, 75 South, Rep. 436. 

The issuance and dishonor of such a _ check 
in the hands of the original payee under the circum- 
stances just stated, which were the circumstances the 
plaintiff attempted to show, would not constitute prob- 
able cause to suppose that the drawer of the check 
here in question had violated Chapter 9328, supra. 

The plaintiff was precluded from showing those 
circumstances in his evidence in chief by the rulings of 
the court hereinabove set out. His motion to re-open 
was therefore timely. 

Under the circumstances stated, the trial court er- 
red in directing a verdict for the defendant. The 
judgment is therefore reversed, and a new trial 
awarded. 

ELLIS, C. J. and BROWN, J., Concur. 

WHITFIELD, P. J., and TERRELL and BU- 


FORD, J. J., Concur in the opinion filed December 
20, 1927. 


Atlantic Coast Line Railroad 
Company, a corporation, 
Plaintiff in Error, 


Vv. Orange County. 
Lollie V. Alverson, 


Defendant in Error 


PER CURIAM. 
The writ of error was taken to a judgment award- 
ing $20,000.00 damages for alleged personal injuries. 
In all cases “the evidence should in probative force 
not only preponderate in favor of the verdict found, 
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but the evidence should produce in the minds of the 
jury a reasonable belief of the facts essential to the 
verdict.” Escambia County Light and Power Co..: v. 
Southland, 61 Fla. 167 text 194, 55 So. Rep. 83; Sea- 
board Air Line Ry. v. Royal Palm Soap Co., 80 Fla. 
800, 86 So. Rep. 835. And a trial court should not 
sustain a verdict when it is not in accord with the 
manifest weight of the evidence or with the justice of 
the case. Shultz v. Pacific Ins. Co., 14 Fla. 73, text 
94; Miller v. White, 23 Fla. 301, 2 So. Rep. 614; Mein- 
hard v. Mode, 25 Fla. 181, 5 So. 672; Tampa Water 
Works Co. v. Mugge, 60 Fla. 263, 53 So. 943. 

It is peculiarly the province of the jury to pass upon 
the credibility of conflicting testimony and to deter- 
mine the probative force of competent testimony; but 
the legal effect of the evidence is a matter of law and 
the trial court should grant a new trial when there is 
difficulty in reconciling the verdict with the manifest 
weight of the evidence and of the justice of the case. 
Tampa Electric Co. v. Barber, 81 Fla. 405, text 406-7, 
88 So. 302. 

The evidence as to the nature and extent of the 
personal injuries sustained by the plaintiff below as 
alleged is so unconvincing and the amount of the ver- 
dict is so grossly excessive as to warrant a condition 
that the jury were not governed by the evidence. In 
such a case the judgment will be reversed. See Rail- 
road Company v. Brash, 73 Fla. 478,503; Fla. Rail- 
road Co. v. Gensler, 14 Fla. 122; Pensacola Sanitarium 
v. Wilkins 64 Fla. 407; 60 So. 128. Jacksonville Elec- 
tric Co. v. Dillon 67 Fla. 114, 64 So. 669. Southern 
Utilities Co. v. Davis 83 Fla. 366, 92 So. 683. 

Reversed. 


ELLIS, C. J. and WHITFIELD, TERRELL and 
BROWN J. J., Concur. 


Alex Crisostomo, 


Appellant, 
Vv. Hillsborough County. 
Lillie Crisostomo, 
Appellee. 


BUFORD, J. 

This was a suit for divorce brought by the wife 
against the husband. A decree pro confesso was en- 
tered; testimony was taken before the court. Final de- 
cree was entered. From the final decree appeal was 
taken. We have carefully examined the bill of com- 
plaint and the transcript of the testimony. 

The bill of complaint fails to allege such a state 
of facts as would properly constitute the basis for 
a final decree. The allegations of the bill attempting 
to charge those acts which constitute grounds of di- . 
vorce are so vague, indefinite and uncertain as to en- 
tirely fail to put either the defendant or the court on 
notice as to what particular acts of the defendant 
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are complained of as constituting grounds for divorce. 

The testimony presented by the record fails to es- 
tablish the fact that the defendant was guilty of any 
particular act or acts which are recognized as grounds 
for divorce in this State. The nearest approach to such 
evidence is the testimony that when defendant was 
accused of having been guilty of certain acts in a gen- 
eral way he admitted that the charge was true. An ad- 
mission or confession on the part of a defendant in a 
divorce proceeding that he has been guilty of some 
act which is recognized as a ground for divorce with- 
out any substantive evidence of the commission of 
the particular act of that character is not sufficient 
or proper to authorize the court to dissolve the bonds 
of matrimony. See Hall vs. Hall, decided by this court 
in April, 1927, reported 112 Sou. 622. 

The decree should be reversed and it is so or- 
dered. 

Reversed. 

WHITFIELD, P. J., and TERRELL ,J., Concur. 

ELLIS, C. J. and BROWN, J., Concur in the 
Opinion and judgment. 


John Petsas and Theony 
Petsas, his wife, 
Appellants, 
v. St. Lucie County. 
Edward O’Grady, 
Appellee. 
BUFORD, J. 

In this case the appellee sought to foreclose a mort- 
gage given to secure an original indebtedness of $2,- 
000.00. It was alleged in the bill of complaint that 
$500.00 had been paid on the original indebtedness 
and that there was at the time of the institution of 
suit due and owing on said note the sum of $1,500.00 
as principal, with interest from date to the date of 
the filing of the bill. The decree, however, requir- 
ed the defendants to pay the full sum of $2,000.00 as 
principal, together with interest and attorney’s fees. 

It is admitted on brief in behalf of the appellee 
that the decree should have been for $1,500.00 prin- 
cipal and that the entry of the decree for the sum 
of $2,000,00 was erroneous. 

We hold that the decree should have been for the 
sum of $1,500.00, with interest, costs and attorney’s 
fees, instead of having been in the sum of $2,000.00, 
with interest, costs and attorney’s fees. The decree 
is therefore reversed and remanded with directions 
that a decree be enterd conforming to this opinion. 
The cost of this appeal must be taxed against the ap- 
pellee. 

Reversed. 

WHITFIELD, P. J. and TERRELL, J., Concur. 


ELLIS, C. J. and BROWN, J., Concur in the Opin- 
ion and judgment. 


Hyman Selverstone, 
Appellant, 
v. Dade County. 
Joseph E. Jacobson, 
Appellee. 

Opinion filed January 23, 1928. 

An Appeal from the Circuit Court for Dade Coun- 
ty, H. F. Atkinson, Judge. 

S. V. M. Ray for Appellant. 

J. N. Morris, Evans & Mershon and Snedigar, Mil- 
ler, McKay & Baya for Appellee. 

TERRELL, J. 

The sole question brought up for our determina- 
tion in this case is whether or not the “Miami Review 
and Daily Record” is a newspaper within the terms 
of the statutes of this state providing for constructive 
service by publication. The chancellor below decided 
this question in the affirmative. 

We have examined the record and briefs of coun- 
sel, attached to which are copies of the ‘Miami Re- 
view and Daily Record” in which the service by pub- 
lication in this cause was run. Our conclusion is that 
the decree of the chancellor is correct and it is af- 
firmed on authority of Culclasure v. Consolidated Bond 
& Mortgage Co. et al Fla. 114 So. 540. 

Affirmed. 

WHITFIELD, P. J. and TERRELL, J., Concur. 


Emelio Suarez, Benigno Suarez 
and Charles Naya, 
Plaintiffs in Error, 
Vv. Hillsborough County. 
State of Florida, 
Defendant in Error. 
BROWN, J. 


Plaintiffs in error, Emelio Suarez, Benigno Suarez, 
and Charles Naya, were convicted in the criminal 
court of record for Hillsborough County upon an in- 
formation charging the crimes of grand larceny and 
receiving stolen property, and were sentenced to five 
years imprisonment. They seek by writ of error to re- 
view the judgment of conviction. 

The original information in this case was filed on 
August 20, 1926, against C. C. Moore, Valentino Gon- 
zalez, alias C. C. Moore, alias C. R. Brown, Angel Mar- 
tinez and Charles Naya. The first count of the informa- 
tion charged the larceny on February 20, 1926, of “one 
Ford Coupe automobile, the same being a gasoline pro- 


‘ pelled vehicle, a further description of same being to 


the solicitor unknown, of the value of $500.00 in 
money current in the United States of America, the 
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property of R. T. Joughin and Company, a corpora- 
tion.” 

The second count charged the same parties with 
receiving stolen property on the same date, February 
20, 1926, describing the same property referred to in 
the first count and using the same language in making 
the description. 

The third count charged the larceny of the same 
automobile on the same date by Valentino Gonzalez, 
the defendants Angel Martinez and Charles Haya, 
being charged with having been accessories before the 
fact to such larceny. 

About six months later, on January 4, 1927, this 
information was altered without leave of the court 
by inserting the names of Emelio Suarez and Benigno 
Suarez in various places in the information so as to 
charge them, along with the original defendants, with 
the offenses alleged in each of the three counts of the 
indictment, with one exception; that is, in the third 
count they are charged jointly with Valentino Gon- 
zalez with the larceny of the automobile, but not as 
accessories before the fact. As to this latter charge, 
the third count was left as it originally was, charging 
Martinez and Naya with being accessories before the 
fact to such larceny. 

After the information had been thus altered, it 
was re-signed and re-sworn to on said January 4, 
1927, by the county solicitor. The record, however, 
does not show that the altered information was re- 
filed. 

See. 28 of Art. V of the Constitution provides 
that “all offenses triable in said court shall be pros- 
ecuted upon information under oath, to be filed by 
the prosecuting attorney,” and Sec. 5976, Rev. Gen. 
Stats., is to the same effect. 

This alteration in the information can hardly be 
called an amendment. As to the new defendants, it was 
a new and original information, and should have been 
refiled. This change in the information does not ap- 
pear to fall within any of the classifications of amend- 
ments to informations (see 31 C. J. 823, et seq.), rec- 
ognized as allowable in other jurisdictions. But the 
rather liberal doctrine as to allowance of amendments 
to informations obtaining in many other states is 
not recognized in this state where the rules of plead- 
ing and practice relative to indictments obtain also 
as to informations. Sec. 5976 and 6061, Rev. Gen Stats. 

The motion to quash, filed by the defendants Suarez 
does not object to the information on this point; in 
fact, the motion alleges that the information was fil- 
ed on January 4, 1927, and moves to quash it because 
the same had been mutilated and interlined so as to 
make it impossible to arrive at its accurate meaning; 
also because the same is indefinite and uncertain and 
fails to sufficiently describe the property alleged to 
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have been stolen, by failing to give the motor number 
or license number. A similar motion to quash was fil- 
ed by defendant Naya. We do not think there was any 
error in the action of the court in overruling these 
motions. The information only charged the larceny, 
or receiving as stolen property, of one automobile, 
the make, style and value of which, and the name of 
the owner, were set out. This was a sufficient descrip- 
tion under our prior decisions. See Mizell v. The State, 
Fla. 20, 20 So. 769; Peeples v. The State, 46 Fla. 101, 
35 So. 223; Clark v. The State, 59 Fla. 9, 52 So. 518; 
Lasher v. The State, 80 Fla. 712, 86 So. 689. 


Inasmuch as the county solicitor re-swore to the 
information before the clerk of the criminal court of 
record, it appears that the paper was actually in the 
custody of the court at the time, although it was not 
refiled as it should have been, and objection on this 
ground, having been waived in the court below by 
failing to mention in the motion to quash, and aft- 
erwards pleading to fhe merits, we deem it unneces- 
sary to go further here than call attention to the de- 
fect and omission. Bryan v. State, 41 Fla. 643, 26 So. 
1022; Pittman v. State, 25 Fla. 648; 6 So. 437; John- 
son v. State, 58 Fla. 68, So. 529; Sawyer v. State, 113 
So., 736. It would appear from the transcript that 
the information after being altered or amended as 
above set forth was not subject to the objection that 
such interlineations made it impossible to arrive at 
the meaning of the document. Upon the grounds as 
alleged, both motions to quash were properly denied. 


It appears that the defendants Suarez were ar- 
rested January 4th and placed on trial January 13th. 
A document purporting to be a motion for continuance 
was filed by them January 13th. It states in substance 
that the defendants had not had sufficient time to 
prepare their defense and secure material witnesses, 
without naming them or setting forth what defend- 
ants expected to prove by them, but does not express- 
ly move for a continuance. However, it appears to have 
been treated as a motion for continuance, and con- 
sidered and denied by the court. The time between 
arrest and trial was very brief, but, after perusal 
of the entire record, it does not appear that the de- 
fendants were deprived of the opportunity to secure 
any material witness or in any way injured by this 
ruling, even if the motion had been sufficient in form. 

The defendant Naya filed a motion for a bill of par- 
ticulars, specifically describing the property alleged 
to have been stolen by motor or license number. This 
motion could very properly have been granted, in view 
of the character of the evidence stbsequently intro- 
duced against Naya, which sought to connect him 
with criminal disposition of some seventeen differ- 
ent automobiles, which had been stolen, by showing 
that he notarized bills of sale as to each of them. But 
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we cannot say that Naya was actually injured by the 
denial of this motion; for not only was the description 
of the property in the information sufficient under our 
prior decisions, but the county solicitor, soon after the 
taking of evidence commenced, proved the motor num- 
ber of the car described in the information and elected 
very clearly as to the particular car the defendant 
was being prosecuted about, and it does not appear 
that the defendant was deprived of the opportunity 
to obtain evidence to defend the charge as to such car. 
Whether the bill of particulars should be granted a de- 
fendant in a criminal case rests very largely in the dis- 
cretion of the trial court, and as it does not appear 
here that the court abused its discretion, to the in- 
jury of the defendant, no reversible error appears. 
Knowles v. State, 96 Fla. 270, 97 So. 716; Brown v. 
State, 80 Fla. 741, 86 So. 574. We might observe that 
the grounds stated in the motion for bill of partic- 
ulars were meagre, vague and general in character, and 
not sufficient to bring this case within the operation 
of the principles laid down in Thomas v. State, 74 
Fla. 200 and Thalheim v. State, 38 Fla. 169, 20 So. 
938. It was very properly held in those cases’ that 
where a bill of particulars is seasonably applied for 
and reasonably demanded, the matter of requiring the 
prosecuting attorney to supply it rests largely within 
the court’s discreticn is subject to review, and where 
the denial of the application may result in defeating 
justice, it will be treated as reversible error. 

The defendants Suarez filed a motion for sever- 
ance, asking that they be tried separately from the 
other defendants, alleging that they would be em- 
barrassed and prejudiced on the trial with the de- 
fendant Charles Naya and the other defendants, be- 
cause there was pending against Naya numerous in- 
formations charging him with similar offenses to those 
charged in the present information, but in which these 
defendants were not charged, and that the State in 
attempting to prove its case as against the defendant 
Naya would place before the jury testimony tending 
to prove other numerous charges of a similar charac- 
ter against such defendant, which would necessarily 
be prejudicial to these defendants, and that no instruc- 
tions that the court might give to the jury could elim- 
inate from their minds the impressions received after 
_ the giving of such testimony ; that the testimony which 
would be offered by the State against Naya would be 
radically different from that which would be offered 
against the movants, and wholly inadmissible as 
against them; that the defense of the movants is an- 
tagonistic to that of Naya and the other defendants; 
Naya, being the person who took the acknowledg- 
ment as Notary Public to the bill of sale evidencing the 


purchasing of said automobile by these defendants, 
would be a material witness in their behalf; that Naya 


was the only witness by whom the defendants could 
prove the identity of the person who executed the bill 
of sale to them, and that unless they were allowed a 
separate trial, they could not place Naya upon the 
stand as a witness, and would thereby be deprived of 
material testimony. This motion was supported by af- 
fidavit of both defendants. 


Defendant Naya also interposed motion for sever- 
ance, upon the ground that certain testimony which 
would be admissible against the defendant Gonzalez 
would be inadmissible as against Naya and highly 
prejudicial to him. That he was a defendant named 
in several informations by reason of the fact that 
it is alleged he as Notary Public took acknowledgments 
to several bills of sales of automobiles alleged to have 
been stolen, and that his defense is necessarily dif- 
ferent and antagonistic to the interest of the other 
defendants named in said information, and that if he 
was forced to go to trial with them the prejudice then 
existing against the other defendants would have its 
effect upon the jury as against him. 

Both motions were denied and this action of the 
court is assigned as error. 


The granting or denial of a motion for severance 
is largely discretionary, and the ruling of the trial 
court thereon will not in general be disturbed where 
no abuse of discretion is shown. Daniels v. The State, 
57 Fla. 1, 48 So. 747; Ballard v. The State, 31 Fla. 266, 
12 So. 865; Roberson v. The State, 40 Fla. 509, 24 So. 
474; 16 C. J. 784. In the case of Ballard v. The State, 
supra, Sec. 310 of Wharton’s Criminal Plead. and Prac., 
which says that “where the defenses of joint defend- 
ants are antagonistic, it is proper to grant a_ sever- 
ance,” is quoted with approval. On page 736 of 16 Cor- 
pus Juris, it is said: “Where from the nature of the 
case it appears that a joint trial probably would be 
prejudicial to the rights of one or more of the par- 
ties, a separate trial should be granted when properly 
requested. Thus, where the defenses or interests of two 
or more jointly indicated are antagonistic, separate 
may and should be allowed; but the fact that one de- 
fendant is attempting to escape punishment by throw- 
ing the blame on his co-defendant is not sufficient 
ground therefor.” In Sec. 1019 of Bishop’s New Crim- 
inal Procedure, 2nd Ed., it is said: “The common law 
rule being for the ordinary case, that the trying to- 
gether of joint defendants promotes convenience and 
justice, if in an individual instance the contrary ap- 
pears, the trial should be separate. Thus * * antagon- 


istic defense justify a severance. So, if important 


evidence, not competent on a joint trial will be ad- 
missible on a several, a severance should be permit- 
‘ted.” And in Sec. 1910a, the same author says: “If 
evidence which is incompetent against one defendant 
is to be introduced against another, and is of a sort 
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to be prejudicial to the former in the eyes of the jury, 
there should be a severance.” While the question is 
not free from difficulty, we are inclined to the opin- 
ion that the court below committed reversible error 
in denying the motion of the defendants Suarez for 
a severance in this case. The subsequent developments, 
in the taking of the testimony showed that this rul- 
ing was not a harmless error. The theory of the State, 
in its case against Naya, seems to have been that guilty 
knowledge on his part was shown by the fact that he 
prepared and notarized quite a number of bills of 
sales of automobiles which had been stolen during 
the early part of 1926. The introduction of the testi- 
mony as to the stealing of a dozen or more automo- 
biles, bills of sales of which were notarized and in 
some instances prepared by Naya, but with which the 
defendants Suarez were not shown to have been in 
any wise connected, was inadmissible evidence as 
against them, and yet having been admitted on their 
joint trial with Naya, the tendency of this evidence 
was prejudicial to the defendants Suarez. Nor does it 
appear anywhere in the record that the court instruct- 
ed the jury to confine their consideration of this tes- 
timony to the offense as charged against the defend- 
ant Naya, and not to consider it as evidence against 
defendants Suarez. But it is doubtful, even if such an 
instruction had been given, that it would have remov- 
ed from the minds of the jurors the prejudicial effect 
of such testimony as against the Suarez brothers. We 
hold, therefore, that the court was in error in deny- 
ing the motion for severance made by the defendants 
Suarez. 

As the defendant Naya was tried jointly with the 
defendants Saurez only, (a severance having been 
granted by the court as to the other defendants, in- 
cluding Gonzalez, apparently on motion of the prose- 
cuting attorney—though as to this record does not ex- 
pressly show), it is unnecessary to further consider 
the motion for severance made by defendant Naya, 
which was, at most, too vague and general in its terms 
to put the court in error in its refusal. 

The defendants Emilio Suarez and Benigno Suarez 
then filed an affidavit attempting to disqualify the 
presiding judge from proceeding further in the case 
under Sec. 2674, Rev. Gen. Stats., 1920, as amended 
by Chap. 9276 of the Laws of 1923, which is substan- 
tially the same as the federal statute on the subject, 
See. 21 of the Federal Judicial Code. This affidavit, 
and the supporting certificate of counsed and the affi- 
davit of two citizens of the county, appeared to com- 
ply with the form prescribed by our statute, but when 
it came to stating “the facts and the reasons for the 
belief that any such bias or prejudice exists,” the af- 


fidavit merely set up the previous adverse rulings of 


the court against these defendants, hereinabove dis- 
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cussed, and two adverse rulings of the court against 
one of the co-defendants, namely, Valentino Gonzales. 
The statute provides that such affidavit and support- 
ing certificate and affidavits shall be filed not less 
than ten days before the beginning of the term of court, 
or good cause be shown for the failure to so file the 
same within such time. On this point the affidavit sets 
out that the defendants were informed against less 
than ten days before the filing of the application and 
that through no fault of theirs they were unable to 
make application sooner. As it is the evident purpose of 
this statute to protect a party litigant against the 
hearing of his cause before a judge who is personally 
prejudiced or biased against him or in favor of the 
adverse party, and as such party usually knows this 
fact ten days or more before the term of the court 
at which he is to be tried, it was the evident pur- 
pose of the statute in this regard to require the fil- 
ing of such application at the time named in the 
statute in order to afford sufficient time for the desig- 
nation of another judge for the trial of the cause in 
the manner prescribed by the laws of this state. While 
it was manifestly impossible, in the short time inter- 
vening between the commencement of the prosecution 
in this case and the trial of the same, for the de- 
fendants to have made this application ten days before 
the commencement of the term of court, they did 
have several days before the case was actually tried 
within which to have filed such affidavit, and it would 
seem that if there was in fact any personal preju- 
dice against them on the part of the judge, they would 
have become cognizant of that fact before the trial of 
the case was entered upon. It therefore appears, and 
in fact the affidavit expressly states, that the defend- 
ants only gained the impression that the presiding 
judge was prejudiced against them by reason of his 
judicial rulings in the cause after it was called for 
trial. 

The purpose of this statute is a salutary one and 
it should not be so construed as to defeat that pur- 
pose. As was said by the Supreme Court of the United 
States in the case of Berger v. United States, 255 
U. S. 22, 41 Sup. Ct. Rep. 230, 65 Law Ed. 481: 

“We may say that its solicitude is that the tribunals of the 
country shall not only be impartial in the controversy sub- 
mitted to them, but shall give assurance that they are impar- 
tial—free, to use the words of the section, from any ‘bias or 
prejudice’ that might disturb the normal course of impartial 
judgment. And to accomplish this end the section withdraws 
from the presiding judge a decision upon the truth of the mat- 
ters alleged. Its explicit declaration is that, upon the making 
and filing of the affidavit, the judge against whom it is directed 
shall proceed no further therein, but another judge shall be 


designated in the manner prescribed in Sec. 23 to hear such 
matter. And the reason is easy to divine. To commit to the 


judge a decision upon the truth of the facts gives chance for 
the evil against which the section is directed. The remedy by 
appeal is inadequate. 


It comes after the trial, and if preju- 
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dice exists, it has worked its evil, and a judgment of it in a re- 
viewing tribunal is precarious. It goes there fortified by pre- 
sumptions, and nothing can be more elusive of estimate or 
decision than a disposition of a mind in which there is a per- 
sonal ingredient.” In line with this thought, it was held by this 
court, in Howell v The State, 77 Fla. 119, 81 So. 287, that “No 
discretion is vested in the judge to hear and determine the 
question of whether or not he is prejudiced.” 


But this court, by the recent case of Theo Hirsch 
Co. v. McDonald Furniture ‘Co., decided during the June 
Term, 1927, 114 Sou. Rep. 517, has committed itself to 
the doctrine that the duty rests upon the challenged 
judge to determine—not whether he is biased or preju- 
diced, which is conclusively presumed upon conformity 
by the applicant with the terms of the statute—but 
whether the statute has been complied with; that is 
to say, whether the affidavit and certificate are such 
as the law requires, and obviously, unless the chal- 
lenged judge is disqualified the judge of another cir- 
cuit is without jurisdiction. Citing Williams v. Robles, 
22 Fla. 905; Conn v. Chadwick, 17 Fla. 428; Purvis v. 
Frink, 55 Fla. 714, 46 So. 171. It was further said in 
that case: “Where affidavits setting up prejudice of a 
judge against a party in any action or proceeding com- 
ply with the requirements of the statute on the sub- 
ject, the judge should not try the cause. Sewell v. Huff- 
stetler, 81 Fla. 374, 87 So. 782. But he has a lawful 
right, and it is his duty to pass primarily upon the 
sufficiency of the affidavit to invoke the statute.” Cit- 
ing Berger v. United States supra. In the Berger case, 
it was held that the filing of an affidavit of personal 
bias or prejudice of the judge who is to preside at the 
trial, under the federal statue, leaves such judge no 
duty other than to pass upon the legal sufficiency of 
the affidavit (subject to appellate review) to show the 
objectionable inclination or disposition, and, if legally 
sufficient, compels his retirement from the case with 
out passing upon the truth or falsity of the facts af- 
firmed. In the opinion this sentence occurs, “Of course, 
the reasons and facts for the belief the litigant en- 
tertains are an essential part of the affidavit, and must 
give fair support to the charge of a bent of mind that 
may prevent or impede impartiality of judgment.” In 
the Purvis case, supra, it is said, in the concurring opin- 
ion of Mr. JUSTICE TAYLOR, “The application for 
change of venue states in general terms the legal con- 
clusion that the judge is prejudiced, but when the 
facts are stated that comprise this alleged prejudice, 
they do not even tend to show any prejudice on the 
judge’s part either for or against any of the parties 
to the cause, but attempt to show that the judge, by 
reason of being a stockholder or director in two money- 
lending corporations who are total strangers to this 
litigation, but who loan money on the same terms as 
was done in this case, is interested, (not prejudiced) 
in the question simply, that is involved in this case, 
viz.: that of the proper interpretation of the ques- 


tion of usury in the transaction involved.” 


In this case, the presiding judge denied the appli- 
cation to disqualify him, and, under the authorities 
above quoted, the question arises, was the affidavit 
sufficient upon its face to invoke the statute? In the 
Purvis case it was held that the facts alleged to sup- 
port the charge of prejudice, were not sufficient to 
show prejudice on the judge’s part within the meaning 
of the statute then in force, Sec. 1471 of the Gen. Stats. 
of 1906, which required that the application should 
“fully and distinctly set forth the facts” upon which 
of such testimony as against the Suarez brothers. eW 
the charge of prejudice was made. The presiding judge 
in that case denied the application and on appeal his 
action was affirmed. 


The application in this case, as to “the facts and 
the reasons for the belief that such bias or preju- 
dice exists,” recites the institution of the prosecution, 
the amendment of the information so as to make the 
Suarez brothers parties defendant, the requirement 
that the defendants appear before the judge on Janu- 
ary 10, 1927, for trial, the motions of the applicants 
for a continuance, for a severance, and for a bill of 
particulars, all of which motions were denied; that 
a co-defendant, Gonzales, also moved for a continuance 
and upon the denial of his motion counsel representing 
him refused to proceed further unless more time were 
allowed to prepare his defense; that said co-defendant, 
Gonzales, had applied to the judge for a disqualifica- 
tion of said judge and in his motion had set out fully 
and at length his reasons therefore, which motion 
was denied; that the said judge should have granted 
the motion for continuance, for severance, for bill of 
particulars and for disqualification as filed and pre- 
sented to said judge by the defendants named; that 
“the attitude and demeanor of Judge Petteway in con- 
tinuing to act as judge in the trial of Valentino Gon- 
zales, with whom these defendants are made party 
defendants, it is their fear and they think it is im- 
possible that the parties joined with Gonzales can 
get a fair and impartial trial.” It will be noted that this 
last ground of the motion, concerning the attitude and 
demeanor of the judge toward a co-defendant, which 
attitude and demeanor are not described otherwise than 
that the judge overruled his motion, is probably more 
appropriate to a motion for severance than it is to an 
affidavit for disqualification. But aside from this, the 
trial of Valentino Gonzales is shown by the record to 
have been severed from that of the defendants. Fur- 
thermore, it will be, noted that all of the facts and 
reasons alleged for the charge of prejudice against 
the presiding judge consisted, in substance and effect, 


‘merely upon his previous judicial rulings in the case, 


which the applicants state in their affidavit were er- 
roneous, or, to use the language of the affidavit, that 
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the judge “should have granted” the motions herein- 
above referred to and discussed. That there is room 
for honest difference of opinion on such matters is 
shown by the fact that after a careful consideration 
of the several rulings assigned as grounds to show 
prejudice, we have found that the trial court was in 
error in only one of such rulings, and even as to that 
we remarked that the question was not free from dif- 
ficulty. Even if the judge had been in error in all of 
the rulings here complained of, we are still of the opin- 
ion that mere errors of judgment on the part of a 
judge do not amount to bias or prejudice, so as to 
authorize his disqualification, under our statute. 


This conclusion is abundantly supported by the 
authorities, a few of which we will call attention to. 
Thus, in Ex Parte American Steel Barrel Co., 230 U. 
S. 35, 57 L. Ed. 1379, Mr. Justice Lurton, delivering the 
opinion of the court said: “The basis of the disqualifi- 
cation is that ‘personal bias or prejudice’ exists, by 
reason of which the judge is unable to impartially ex- 
ercise his functions in the particular case. It is a pro- 
vision obviously not applicable save in those rare facts 
and reasons which tend to show personal bias or preju- 
dice. It was never intended to enable a discontented liti- 
gant to oust a judge because of adverse ruling made, 
for such rulings are reviewable otherwise, but to 
prevent his future action in the pending cause. Neith- 
er was it intended to paralyze the action of a judge 
who has heard the case, or a question in it, by the 
interposition of a motion to disqualify him between 
a hearing and a determination of the matter heard. This 
is the plain meaning of the requirement that the affi- 
davit shall be filed not less than ten days before the 
beginning of the term.” In Hays v. Morgan, 87 Ind. 232, 
it is said: ‘If a party is to be permitted, in the face of 
such a rule, to stand quietly by, without objection, 
make up the issues and have the cause docketed for 
trial upon’a certain day, and suffer the time for 
moving a change of venue from the county, or from 
the judge, to pass, and then upon the day of trial move 
for a change of venue from the judge to try the cause, 
charging bias and prejudice in the presiding judge on 
account of his having made some ruling against him 
upon a legal proposition involved in some preliminary 
motion, and the court is not to be permitted to exer- 
cise any discretion in the matter, such practice would 
entirely destroy the object and beneficial purpose of 
such rules. We do not think that such a charge of bias 
and prejudice is the kind contemplated by our statute. 
Parties are not to be permitted at any and every stage 
of the progress of a cause, when the court decides a 
question against them, to charge the court with bias 


and prejudice and file motion, supported by affidavit, 


for a change of venue from the judge to try the 
cause.” In Burke v. Myall, 10 Minn. 287, discussing this 
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question, the opinion contains this observation: “We 
arrogate nothing when we say that the theory of our 
judicial system is that courts of nisi prius may com- 
mit error or judgment in matters of law which are to 
be reviewed by courts of last resort, and to hold that 
such error in one instance or repeated instances, is 
equivalent to prejudice, would lead to absurd conse- 
quences. We are aware of no authorities which go to 
this extent.” See also the following cases: United 
States v. Fricke, 261 Fed. Rep. 541; In re, Equitable 
Trust Co., 232 Fed. Rep. 836; Conn v. Chadwick, 17 
Fla. 428; Johnston v. Daken, 9 Cal. 522, 99 Pac. 729; 
Pearson v. Hopkins, 2 N. J. Law 181; State v. Bohan, 
19 Ken. 28; C. B. & Q. R. R. Co. v. Kellog, 54 Neb. 
138, 74 N. W. 403; Erbaugh v. People 140 Pac. 188; 
State v. Boyd, (N. D.) 144 N. W., 232; 33 C. J. 1001. 
And in the case of Hirsch Co. v. McDonald Furniture 
Co., supra, in the opinion written by Judge West, oc- 
curs the following: “If the affidavit of the applicant 
states facts which clearly contain no reasonable basis 
for the asserted prejudice, or, if the accompanying af- 
fidavits or facts are not what the statute requires, may 
not the judge so determine? In other words, may not 
the judge so far consider the application as to de- 
termine whether the affidavit is sufficient to invoke the 
operation of the statute?” The opinion then proceeds 
to answer these questions in the affirmative. 


After reading the entire record carefully, we find 
nothing in the rulings of the court on the evidence or 
the remarks of the judge in connection with such rul- 
ings which indicate any prejudice whatever on his 
part. He may have erred in some of his rulings, but 
the reading of this record indicates no desire on the 
part of the presiding judge to be other than fair to 
both sides in his conduct of the case. On the other 
hand, we are also inclined to the view that this par- 
ticular motion though not well founded in law, was 
interposed in good faith. This identical question has 
never before been before this court, and under the 
stress of the impending trial, at a time when there was 
evidently considerable feeling aroused against some of 
the defendants, the repeated rulings of the court ad- 
verse to the defendants upon the several preliminary 
motions in the case may have, and no doubt did, tend 
to create the belief on the part of these two plaintiffs 
in error and their counsel that the judge had in some 
way become prejudiced against them. But the facts 
and ‘reasons alleged show no such prejudice as the. 
statute contemplates. To hold otherwise would make 
a precedent which would tend to break down the ad- 
ministration of justice in our courts. 

The evidence in this case is somewhat confusing on 
account of the testimony dealing with the theft of so 
many different automobiles, but after a careful study 
of the same we have reached the conclusion that the 
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court below was in error in denying the motion for new 
trial. The information, as we have seen, charged the 
defendant in all three counts with criminal conduct 
with reference to “one Ford Coupe automobile, * * of 
the value of five hundred doilars * * the property of 
R. T. Joughin and Company, a corporation.” While 
the State introduced evidence tending to show the theft 
of other automobiles, evidently for the purpose of 
showing guilty knowledge on the part of these de- 
fendants, or their connection with some system or con- 
spiracy for the stealing, receiving and disposing of 
automobiles, it elected to prosecute with reference to 
the stealing and receiving and disposing of one particu- 
lar Ford Coupe, belonging to R. T. Joughin and Com- 
pany, and introduced in evidence a bill of sale, Exhibit 
A, showing the motor number of the car and a check 
given in payment thereof, both of which were dated 
February 20, 1927, and attempt to prove that 
' this particular automobile was sold by the defendant 
Suarez to Angel Martinez, a co-defendant who testi- 
fied for the State; but when it came to proving that 
this was a stolen car, the testimony of Mr. Joughin, 
upon being recalled, showed that this car was stolen 
from his company twice, the first time on March 6, 
1926, being recovered about a week later, and the sec- 
ond time on March 24, 1926. These dates were quite 
definitely fixed by Mr. Joughin by letters which he 
wrote with reference to this automobile and its loss 
contemporaneously with the disappearance of the car. 
It, therefore, appears that when this car was alleged 
to have been disposed of by the defendants, it had not 
been stolen from R. T. Joughln and Company, and that 
it was hardly possible for the car which was stolen from 
Joughin and Company in March to have been the same 
car disposed of by Suarez during the preceeding Feb- 
ruary. It is true that the evidence tends to show that 
the defendants Suarez had disposed of several automo- 
biles which were later identified and recovered by 
their owners as having been stolen, and the evidence 
also shows that in addition to taking the acknowledg- 
ments to the bills of sale covering the transfer of 
these automobiles, the defendant Naya also notarized, 
and in many instances prepared, the bills of sale of a 
dozen or more automobiles which the testimony of 
various witnesses tended to show had been stolen dur- 
ing the early part of 1926 and most of them recovered 
later, in June or July of 1926. The defendants Suarez 
were not shown to have had any connection whatsoever 
with the possession, sale or disposition of these other 
cars, and their various objections to testimony of this 
character, as against them, should have been sustained. 
The mere fact that the same notary public notarized 


these additional bills of sale was not of itself sufficient . 


to authorize the admission of this testimony as against 
the defendants Suarez, and it not appearing anywhere 


in the record that the court instructed the jury that 
this testimony could not be considered by them as 
against the defendants Suarez, the error in admitting 
it was bound to have been prejudicial to them. 


The general rule is that on a prosecution for a 
particular crime, evidence which in any manner shows 
or tends to show the accused has committed another 
crime, wholly independent of that for which he is on 
trial, even though it is a crime of the same sort, is ir- 
relevant and inadmissible. But there are certain well 
recognized exceptions to this rule. Thus, where the 
nature of the crime is such that guilty knowledge must 
be proved, evidence is admissible to prove that at 
another time and place, not too remote, the accused 
committed or attempted to commit a crime similar to 
that charged. In other words, where guilt cannot be 
predicated upon the mere commission of an act, guilty 
knowledge may be proved by evidence of complicity 
in similar offenses; but where a guilty knowledge is 
presumed from the character of the criminal act, evi- 
dence of other crimes should not generally be received. 
In the case of Wallace v. The State, 41 Fla. 547, 26 
So. 713, it was held by this court that evidence of de- 
fendant’s acts, prior or subsequent to the alleged of- 
fense, which logically tend to prove criminal intent or 
guilty knowledge, where they are material, is admis- 
sible, even though such evidence tends to prove the 
commission of another offense; that likewise, where 
the crime charged is one of a system of criminal acts 
occurring so near together in point of time and so 
nearly similar in means as to lead to the logical in- 
ference that they are mutually dependent and com- 
mitted in pursuance of the same deliberate criminal 
purpose and by means planned before hand, evidence 
of such other acts is admissible even though those acts 
amount to another criminal offense. But it was furth- 
er held in that case that such evidence is not admis- 
sible for the purpose of providing that the defendant 
committed the crime charged against him, but to show 
his purpose, plan, intent or knowledge, or to show that 
the acts charged against him were not the result of ac- 
cident, mistake or inadvertence, or to rebut a defense 
which would otherwise be open to him. See also Lang- 
ford v. The State, 33 Fla. 233, 14 So. 815; Roberson v. 
The State, 40 Fla. 509, 24 So. 474; Gafford v. The 
State, 79 Fla. 581, 84 So. 602; Nickels v. The State, 90 
Fla. 659, 106 So. 479, 488; Presley v. The State, 63 Fla. 
37, 57 So. 605; Pittman v. State, 51 Fla. 94, 41 So. 385; 
16 C. J. 586, et seq.; 8 R. C. L. 198-206. 

Without discussing separately the numerous as- 
signments of error based upon the admission of testi- 
mony over defendant’s objections, we think it would 
be sufficient for the purpose of another trial to say 
that, under the principles above cited, many of these 
objections were well founded}.and the overruling of 
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the same constituted error. We think that enough has 
been said above to indicate the character of that testi- 
mony which should not have been admitted. 

For the reasons above indicated the judgment of 
the Court against these three plaintiffs in error must 
be reversed. 

Reversed. 

ELLIS, C. J. and STRUM J., Concur. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J., concur in the opinion and judgment. Opinion 
filed January 12, 1928. 


Burton Barrs, Judge of 
the Civil Court of Record 
in and for Duval County, 
Florida, 


Plaintiff in Error, 


v. Duval County. 
State of Florida, on the 


relation of Lucy Britt 
(Formerly Lucy B. Spears), 


Defendant in Error. 
BUFORD, J. 

This cause is here on writ of error to the Circuit 
Court of Duval County on an order of that Court con- 
taining judgment for peremptory writ of mandamus in 
the following language: 

“This cause having come on to be heard upon the motion of 
the respondent to quash the alternative writ mandamus herein, 
the Court, having read the briefs and heard the arguments of 
Messrs. John E. and Julian Hartridge, Counsel for the res- 
pondent, in support of said motion, and of Messrs. Edgar W. 
Waybright and James Royall, Counsel for the relator, in opposi- 
tion thereto, and being fully advised, finds and decides that the 
action pending in the Civil Court of Record of Duval County, 
Florida, over which the respondent, as Judge of said Court, has 
refused to exercise jurisdiction, as it is alleged in said alter- 
native writ, is not an action involving the title to real estate 
within the meaning of Sec. 11 of Art. 5 of the Constitution of 
the State or of the Legislative Acts of the State creating the 
civil courts of record, it not appearing that the title to the estate 
brought in question in said action will in anywise be affected 
by the judgment therein; that, therefore,, the said Civil Court of 
Record is clearly vested with jurisdiction of said action; that 
the respondent, as Judge of said Civil Court of Record, declin- 
ed to exercise jurisdiction of said action by mistake of law, hav- 
ing erroneously decided as a matter of law and not as a de- 
cision upon the facts that his said Court was without jurisdic- 
tion of said action; that, therefore, because of the established 
principle of law that where a question of jurisdiction is one of 
law, a court cannot by an erroneous decision acquire jurisdic- 
tion which it has not or divest itself of jurisdiction which it 
has, the order and judgment of the relator, as Judge as afore- 
said, of February the 32rd A. D. 1927, attempting to dismiss 
said action for want of jurisdiction was ineffectual for that 
purpose and a nullity, and that the said action is therefore now 
pending in said Civil Court of Record as if no such order and 
judgment had been made; and that, the premises considered, 
the said order and judgment is not a final order or judgment 
to which writ of error will lie, and that the relator has not 
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therefore a plain, adequate and specific remedy in the premises 
other than by the writ of mandamus. 

“Accordingly, it is Considered, ordered and adjudged by 
the Court that the respondent’s motion to quash the alternative 
writ herein be, and the same is hereby denied. And the re- 
spondent having duly excepted to this ruling and order of the 
Court, his exception is hereby noted. 

“And now, the Court being of the opinion that there is no 
requirement of justice that the respondent be allowed to answer 
the alternative writ herein, because it appears that only an | 
issue of law is here involved and that no valid defense could 
be made to said writ, it is further considered, ordered and 
adjudged by the Court that the alternative writ herein be and 
the same is hereby made perpetual and final. 

“Accordingly, it is further considered, ordered and adjudged 
that the Clerk of this Court do forthwith issue herein under 
the seal of this Court a peremptory writ of mandamus command- 
ing the respondent, the Honorable Burton Barrs, as Judge of 
the Civil Court of Record of Duval County, State of Florida, 
to proceed to the exercise of jurisdiction of that certain cause 
pending in his said Court wherein the relator, Lucy Britt 
(formerly Lucy B. Spears) is plaintiff, and William A. Hutson 
is defendant, numbered 15207 on the docket of said Court, and to 
proceed to try and adjudge said cause in accordance with law 
and the rules governing his said Court in such causes. 

“Done at Chambers in the City of Jacksonville, Duval 
County, Florida, this 20th day of June, A. D. 1927.” 


Lucy Britt had filed in the Civil Court of Record 
in Duval County against William A. Hutson and had 
submitted her declaration therein containing seven 
(7) counts. The first six (6) counts were common 
counts. The 7th count was as follows: 


“7, And the plaintiff sues the defendant further, for that 
on, to-wit, the 12th day of September, A. D. 1925, the defend- 
ant entered into a certain contract in writing with the plaintiff, 
a copy of which said contract is hereby attached and by specific 
reference hereby is made a part of this declaration as fully 
as if the same were incorporated herein at length and in de- 
tail; that in and-by the said contract the defendant agreed to 
sell and the plaintiff agreed to buy that certain piece or parcel 
of land described as Easf€ half of Lot Five, Block 108, accord- 
ing to Hart’s map of Jacksonville, Duval County, Florida, upon 
the terms, conditions and provisos therein set forth; that pur- 
suant to the said contract the plaintiff paid to the defendant 
the sum of One Thousand Dollars as earnest money, hand money, 
or binder money, whereof receipt was acknowledged by the 
defendant; that was expressly understood and agreed by and 
between the plaintiff and the defendant that if the abstracts 
of title to and of the above described property should disclose 
a title in the defendant which was other than marketable, the 
One Thousand Dollars paid by the plaintiff to the defendant 
should be returned by the defendant to the plaintiff; that the 
abstracts to and of the said property were carefully examined 
by competent legal counsel and: the title thereto was found to 
be other than marketable, that the plaintiff immediately notified 
the defendant that the title had been found to be and was other 
than marketable, and demanded the return of the One Thousand 
Dollars payment made by the plaintiff to the defendant as 
aforesaid, but that the defendant failed and refused to return 
to the plaintiff the said One Thousand Dollars or any part 
thereof, and although repeatedly requested so to do, the said 
defendant has not yet paid to the plaintiff or to any agent or 
representative of the plaintiff the said One Thousand Dollars or 
any part thereof.” 


The defendant filed pleas of never was indebted 
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as alleged to the first 6 counts and filed pleas No. 2 
and No. 3 to the 7th count as follows: 


“2. And for a plea to the seventh count of plaintiff’s de- 
claration the defendant says that the abstracts submitted to 
plaint‘ were carefully examined by comoetent legal counsel 
and the title covered thereby was found to be marketable. 


“3. And for further plea to the seventh count of plaintiff’s 
declaration, the defendant says that the judgment of counsel 
for plaintiff, who examined the abstracts, submitted and advised 
plaintiff that the title to the property in question was found to 
be other than marketable, was erroneous, and that said title 
was a marketable title.” 

On these pleas being filed an order was made by the 


Judge dismissing the suit for want of jurisdiction. 


The order made by the Circuit Court on final hear- 
ing on petition for mandamus hereinbefore quoted, 
we hold, was without error. The words “involving the 
title of boundaries of real estate’’ as used in Sec. 11, 
Aritcle 5 of the Constitution of the State, and as used 
in chapter 6904, Acts of 1915, and chapter 8521 of 
Acts of 1921, do not necessarily mean that the Circuit 
Court shall have exclusive jurisdiction, or that Civil 
Courts of Record, may not have original jurisdiction 
in cases where the records of title to real estate may be 
competent and revelent evidence. 


The suit here presented is an action based upon 
the alleged breach of the contract and does not have 
for its object the adjudication of the rights of any 
party or parties in real estate. 


A suit is one “involving the title to real estate” 
only where the necessary result of the decree or judg- 
ment is that one party gains or the other loses an in- 
terest in the real estate, or where the title is so put 
in issue by the pleadings that the decision of the case 
necessarily involves the judicial determination of such 
rights. See in re Ross Sstate, 77 N. E. 126; 220 Ill. 142; 
Hallett vs. Alexander 114 Pac. 490; 34 L. R. A. (N. 
S.) 328; Van Tassell vs. Wakefield 73 N. E. 340; 214 
Ill. 205; State ex rel Reed vs. Elliott 79 S. W. 696; 180 
Mo. 658; Kennedy vs. Duncan, 123 8S. W. 856; 224 Mo. 
661, Brunner Granitoid Co. vs. Klein 70 8S. W. 687; 170 
Mo. 255. 


The status of the record of the title will affect the 
right of recovery and therefore upon such status de- 
pends necessary proof incident to a proper judgment, 
but neither the record of the title nor the status 
of the title will be involved or affected by the result 
of the litigation. The judgment to be recovered, whether 
it be for the plaintiff or for the defendant, will have 
no effect whatsoever upon the status of the title to 
the lands described in the contract, the breach of which 
is alleged as the cause of action. Nothing will be 
added to or taken from the record of the title by any 


result of the litigation. As to the use of the writ of « 


mandamus in cases of this nature see State Ex Rel 
Duke vs. Willis 39 Fla. 380, So.; Welch vs. State Ex 


Rel Johnson 85 Fla. 264, 95 So. 251; State Ex Rel vs. 
Branning, 85 Fla. 61, 95 So. 237. 

The judgment of the Circuit Court should be af- 
firmed and it is so ordered. 

Affirmed. 

WHITFIELD, P. J. and TERRELL, J., Concur. 

ELLIS, C. J. and BROWN, J., Concur in the opin- 
ion and judgment. 


Peter Corlise, 
Plaintiff in Error, 
Vv. Hillsborough County. 
State of Florida, 
Defendant in Error. 
BUFORD, J. 

In this case the defendant, a boy fourteen years 
of age, who was illiterate and unable to speak or 
thoroughly understand the English language, entered 
a plea of guilty to larceny of an automobile and was 
sentenced to the Florida State Industrial School for 
Boys at Marianna, Florida, for the remainder of his 
minority, or until he should become twenty-one years 
of age. 

In the case of Stringfellow vs. Coons et al, 57 Fla. 
158; 49 Sou. 1019; 181 Am. St. Rep. 1089, and in Cos- 
mopolitan Fire Insurance Company vs. Putnal, 60 Fla. 
41; 53 Sou. 444, it was held: the refusal of a trial court 
to allow pleas to be entered or to allow a plea to be 
withdrawn and another plea to be filed in lieu thereof, 
should be evidenced to the Appellate Court by a Bill 
of Exceptions. Otherwise, the Appellate Court could 
not review the action of the trial court in disposing of 
the motion to file additional pleas or to withdraw a 
plea and file another in lieu thereof. This rule, how- 
ever, has been abrogated by statute. Section 3 of 
Chapter 12019, Acts of 1927, reads as follows: 

“Any motion, pleading, proceeding, document or other mat- 
ter exhibited only by the bill of exceptions when it should have 
been exhibited by the record proper, and any motion, pleading, 
proceeding, document or other matter exhibited only by record 
proper when it should have been exhibited by the bill of excep- 
tions shall be considered by the Appellate Court with the same 
force and effect as if it had been exhibited in its proper place 
in the transcript of record provided the same appears in the 
transcript so that it may be definitely identified by thé Ap- 
pellate Court and so exhibited as to import authenticity.” 


It was alleged by affidavits appearing in the rec- 
ord attached to the motion to be allowed to withdraw 
the plea and enter a plea of not guilty, that neither 
the defendant or his natural guardian, his father, fully 
understood what the consequence of his plea would be 
and there is indeed presented by the record evidence 
tending to show that the defendant did not know or 
realize that he was, through his counsel, entering a 
plea of guilty to a charge of grand larceny. 


The record shows that the motion was filed and con- 
sidered at the same term of the Court at which the plea 
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was entered and the sentence imposed and that the 
affidavits in support of the motion were filed on the 
8th day of July, 1927, and that the Order of Court 
denying the motion was made on the 9th day of July, 
1927, and that exceptions were noted. 


The law applicable to this case was enunciated in - 


the opinion of the case of Brown vs. State, 92 Fla. : 
109 Sou. 627, and on authority of that opinion the judg- 


ment in this case should be reversed and it is so or- 
dered. 


Reversed. 

WHITFIELD, P. J. and TERRELL, J., concur. 

ELLIS, C. J. and BROWN, J., concur in the opin- 
ion filed January 6, 1928 . 

STRUM, J., not participating. 


W. G. Gilcrease, 
Plaintiff in Error, 
Vv. Taylor County. 
State of Florida, 
Defendant in Error. 
PER CURIAM. 

Plaintiff in error was tried and convicted of mur- 
der in the second degree in the Circuit Court of Tay- 
lor County. He was sentenced to twenty years impris- 
onment at hard labor in the State Penitentiary and 
seeks reversal of that judgment on the sufficiency of 
the evidence to sustain the verdit, error in the admis- 
sion and rejection of testimony and the refusal of 
the trial court to give certain charges requested by the 
plaintiff in error. 

We have examined the record carefully and while 
the conviction is predicated on circumstantial evidence 
we think it complies with the rule announced by this 
court in Hall vs. State, 90 Fia. 719, 107 So. 246 and 
cases there cited. It was, therefore, sufficient to sus- 
tain the conviction. We find no error in the admission 
or rejection of testimony and the charges requested 
seem to have been sufficiently covered in the general 
charge given at the conclusion of the trial. 

This court has repeatedly called the attention of 
counsel to the vice of assigning innumerable errors. 
Hoopes v. Crane, 56 Fla. 395, 47 So. 992; Mitchell 
v. Mason, 65 Fla. 208, 61 So. 579; Atlantic Coast Line 
R. Co. v. Whitney, 65 Fla. 72, 61 So. 179; Floirda East 
Coast R. ‘Co. v. Knowles, 68 Fla. 400, 67 So. 122; Lins- 
ley v. State, 88 Fla. 135, 101 So. 273. Here we have 
a record of slightly over two hundred pages, yet there 
are one hundred and twenty-five errors assigned. That 
sO many errors could have been made in the trial of a 
case like this is beyond the comprehension of an appel- 
late court. The sole predicate for an assignment of 
error is an incorrect ruling of the trial court on some 
question of evidentiary, procedural or pure law pre- 
sented to him in due course. It should then be as- 


signed for the purpose of correcting the trial court and 
arriving at a proper determination of the real issues 
presented in the controversy. Assigned on any other 
basis an assignment is in bad taste and has no place 
in the record. 

The judgment of the Circuit Court of Taylor Coun- 
ty is therefore affirmed. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C. J.,.and BROWN, J., concur in the opin- 
ion filed January 6, 1928. 

STRUM, J., not participating. 


Marion C. Izlar, 
Appellant, 
Vv. Marion County. 
Porter Slyke, otherwise 
known as Porter Sligh, 
et als, 
Appellees. 
KOONCE, Circuit Judge. 

On August 28th, 1924, the appellant as complain- 
ant below, filed his bill to “Quiet Title” to certain prop- 
erty of which he alleged he was in the actual pos- 
session and the owner in fee simple, claiming the same 
under a tax deed obtained on July Ist, 1924, less than 
two months before the institution of his suit. He nam- 
ed as two of the defendants Henry Sligh and his wife 
Laura Sligh and stated their residence to be in Tampa, 
Hillsborough County, Florida. He alleged that Henry 
Sligh received a Patent from the United States Gov- 
ernment, issued February 10th 1885 which was on rec- 
ord in Marion County, and that by reason of such pat- 
ent the said Henry Sligh claimed some interest in the 
property, but that his, complainant’s title was super- 
ior and paramount, and that Sligh’s title was void as 
against the complainant’s and constituted a cloud there- 
on. The Sheriff.of Hillsborough County made return 
on summons in chancery isued to Henry Sligh and 
Laura Sligh that same was not served because “the 
Deft. (using abbreviation in singular form) could not 
be located within the limits of Hillsborough County, 
Florida.” Thereupon the complainant filed his motion 
for constructive service, supporting same by his affi- 
davit that “in the belief of affiant the said defendants 
are residents of the State of Florida and of the City 
of Tampa; that the said defendants Henry Sligh and 
Laura Sligh in the belief of affiant have been absent 
more than sixty days next preceding this application 
for order of publication, and that there is no person 
in the State, the service of subpoena upon whom would 
bind such defendants; and that in the belief of affi- 
ant the said defendants Henry Sligh and Laura Sligh 
are concealing themselves so that process can not be 
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served upon them or either of them; “also that they 
were each over the age of twenty-one years. Upon 
this affidavit notice to appear was issued and published 
directed to the defendants Henry Sligh and Laura 
Sligh, returnable to the Rule day in January 1925, be- 
ing the 5th day of the month. On the 5th day of 
January 1925 decree pro-confesso was entered against 
the defendants Henry Sligh and Laura Sligh for fail- 
ure to appear. 


On January 7th, 1925, Final Decree was entered by 
the Circuit Judge, consequent upon the Decree pro 
confesso. On January 17, 1925, the complainant filed 
motion to vacate the Final Decree of January 5th for 
the purpose of correcting some errors made in the 
filing of affidavit of publishers-as to publication of 
a notice, and to allow the complainant to file evidence 
of his possession and occupancy of the premises. The 
motion being granted and an examiner appointed to 
take testimony, on the 23rd day of January, 1925, the 
report of the examiner being filed the Circuit Judge 
made another Final Decree which is designated in this 
appeal as the “Second Final Decree,” and will here- 
inafter be so referred to. It was the usual decree in fav- 
or of a complainant “quieting title.” 


On March 9th, 1925, more than twenty days after 
the entry of the Second Final Decree, the appellees 
Porter Slyke, Hilliary Slyke and Margaret Brown filed 
their petition to intervene in said cause, representing 
themselves to be the children and the sole heirs at 
law of Henry Slyke, deceased, who was sometimes 
called Henry Sligh and who they alleged was the identi- 
cal same person as the defendant Henry Sligh men- 
tioned in the complainant’s bill. They also On the same 
day filed a motion to vacate the said Second Final 
Decree and permit them to defend said suit. On April 
7th the Circuit Judge made his order denying the pe- 
tition to intervene and the motion to vacate decree. 
This order was entirely proper, as the petitioners had 
not set out any sufficient grounds in either petition 
or motion. Again on July 21st, 1925, the same par- 
ties, appellees in this cause, filed what they termed 
a motion for rehearing, and also renewed their motion 
to vacate the second final decree. This time they at- 
tacked the service upon Henry Sligh and Laura Sligh, 
the bona fides of the affidavit made by complainant 
for such constructive service; they alleged that the 
defendant Laura Sligh had been dead many years 
prior to the institution of the suit and that the defend- 
ant Henry Sligh was dead at the time of the entry of 
such second final decree, that there had been no re- 
vival of the suit after the death of Henry Sligh, that 
they were the children and sole heirs of the defendants 


Henry Sligh and Laura Sligh, and other grounds. It’ 


appears from a further inspection of the record that 
Henry Slyke, or Sligh. was dead at the time of the en- 


try of the second final decree, but that he was alive 
at the time of the entry of the decree pro confesso 
on January 5th, having departed this life between 
said dates. Upon presentation of this motion the Circuit 
Judge made his order vacating the second final de- 
cree and permitting the petitioners to defend the cause 
upon certain conditions named in the order. The con- 
ditions being complied with the cause thence proceed- 
ed in orderly course, much evidence was taken and 
the chancellor entered a last final decree in which 
he adjudged the tax deed of the complainant to be in- 
valid and dismissed the bill of complaint. From this 
last final decree appeal is had to this court. 

If the appellees were properly in court all the pro- 
ceedings after the order vacating the second final 
decree were so regular and the decree finally rendered 
so obviously correct that it seems unnecessary to re- 
view such findings here. 

The order vacating the second final decree is the 
gravamen of this appeal. While it has been held that 
even after the lapse of twenty days period by which 
under Equity Rule No. 45 and Section 3158 Revised 
General Statutes, a decree thus made absolute, may be 
vacated under certain circumstances this is done only 
upon the most cogent reasons. See Stribling v. Hart, 
20 Fla. 235 and Freidman v. Rhem, 31 So. 234, where 
this question is fully discussed. It would be an un- 
wise policy to relax this rule, and the right to exercise 
this authority should be used with the greatest care. 

The question of “intervention” argued in the briefs, 
does not enter into the consideration of this appeal, for 
if the appellees were properly in court they were there 
as substituted parties upon revival of a suit on ac- 
count of the death of an indispensable defendant, and 
not as intervenors. 

When during the pendency of a suit and before de- 
cree pro confesso or before final decree after plead- 
ings filed, an indispensable defendant dies, the action 
abates and must be revived by bringing into court the 
legal representatives of the deceased defendant. Mitch- 
ell v. Wamble, 18 Fla. 169; Worley v. Dade County 
Security Co. 52 Fla., 666; 42 So. 527. 

But where such defendant dies during the interval! 
between an entry of decree pro confesso and a final 
decree, as in this case, a more serious problem is pre- 
sented. Without deciding this point it would seem that 
the more logical view is that by permitting the entry 
of decree pro confesso the defendant had admitted the 
allegations of the bill of complaint and had nothing 
further to defend whereby it would be unnecessary to 
substitute his legal representatives or heirs. See Mc- 
Bride v. Worley, 66 Fla. 564; 64 So. 235. 

The chancellor in this gause in vacating the second 
final decree recited in his order that it was done 
because “The defendant Henry Sligh was dead at the 
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time of the entry of final decree. Such decree was 
inoperative then against him, and no representatives 
or heirs at law was a party before the court when the 
decree was entered.” There was also reference to im- 
proper service upon “unknown parties,” and a further 
statement that “the court entered final decree in 
this cause inadvertently and without authority.” Even 
so the question would still remain as to the corrective 
remedy. 


However, in addition to the reason cited by the 
chancellor, whether such reason be sufficient auth- 
ority to vacate the decree or not, this court can take 
into consideration all the facts and circumstances in 
the cause at the time of The entry of the order va- 
cating the second final decree. In the first place the 
bill of complaint is in effect merely a bill to decree 
valid a tax deed and comes within the meaning of the 
opinion of this court in the case of Brecht v. Bur-Ne 
Co., 108 So. 173 holding “no such proceeding to be 
known in this State only as the validity of such deed 
may be established incidentally to the removal of 
claims which constitute cloud upon title of complain- 
ant holding under a tax deed.” Also the sufficiency of 
the service of process upon Henry Sligh. This court 
has said “resort to constructive service is predicat- 
ed upon necessity and, if personal service could be 
affected by the exercise of reasonable diligence, sub- 
stituted service is unauthorized.” Tibbetts v. Olson, 
108 So. 679. From a consideration of the entire rec- 
ord in this cause it is not clearly made to appear that 
the complainant did exercise all reasonable diligence 
in attempting to secure personal service on Henry 
Sligh. On the contrary one is impressed with the idea 
that though the complainant well knew that this de- 
fendant was more generally known as Henry Slyke he 
named this defendant in his bill as Henry Sligh with- 
out mention of any alias, and that there was no at- 
tempt whatever to serve him as Henry Slyke, the 
name by which he was most generally known. It ap- 
pears in the cause that Henry Slyke was a very old 
negro, nearly one hundred years old, permanently lo- 
cated in Hillsborough County, and not likely to absent 
himself from the county, and it seems utterly improb- 
able that he would conceal himself to avoid service of 
process of which he had no knowledge whatever. The 
return of the sheriff of Hillsborough County does 
not show that any search whatever was made for him. 

It further appears in this cause that the heirs of 

Tenry Slyke, or Sligh, had no knowledge of the suit 
until after the said second final decree, when allow- 
ing a reasonable time for them to secure counsel, they 
attempted to defend their interest. 

It would seem that taking into consideration the 
character of the bill of complaint, the doubtful serv- 
ice upon the defendant, Henry Sligh, the fact that he 
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was dead at the time of the entry of the second final 
decree, that no revival of suit had been had, the meri- 
torious defense offered by the heirs of Henry Sligh, 
that this presents a case coming within the exceptional 
circumstances under which a final decree may be va- 
cated after the lapse of twenty days. 

In addition to this the ultimate final decree of the 
chancellor was so fair and impartial to all parties, so 
equitable and just and warranted by all the circum- 
stances as to bring the cause well within the provisions 
of Section 2812 Revised General Statutes of Florida, 
(1920). See Griffin v. Dothan Guano Co., 113 So. 563. 

The decree of the Circuit Court is affirmed. 

PER CURIAM. 

The record in this cause having been considered by 
this Court and the foregoing opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its opinion, it is considered, ordered and decreed by the 
Court that the decree of the Circuit Court in this cause 
be, and the same is hereby, affirmed. 

ELLIS, C. J., and WHITFIELD, TERRELL and 
BUFORD JJ., concur in the opinion, filed January 9, 
1928. 


John H. Minge, 

Appellant, 

v. 

J. M. Davidson, Jr., W. J. 
Hoebel, L. P. Hoebel, 
Elizabeth Hoebel and Mrs. 
Emma Jones, 

Appellees. 

An appeal from the Circuit Court for Indian River 

County, J. J. Dickinson, Judge. 
ADKINS, Circuit Judge. 


This is an appeal from orders denying petition of 
John H. Minge to be made a party to a petition filed 
by W. J. Hoebel and others against J. M. Davidson, Jr., 
and an order dismissing the original petition. 

Prior to June, 24th, 1924, J. M. Davidson, Jr., filed 
his bill against Philip Hoebel and all persons claiming 
any interest under him in and to certain lands in St. 
Lucie County, afterwards embraced in Indian River 
County; decree quieting title in Davidson was entered 
and recorded on July 24, 1924. 

On July 20, 1925, W. J. Hoebel, L. P. Hoebel, Eliza- 
beth Hoebel and Mrs. Emma Jones, all the heirs at law 
of Philip Hoebel, filed thier petition, praying a re- 
hearing of the J. M. Davidson, Jr., suit, and that they 
be made parties defendants therein, and be permitted 
to defend the same. The Hoebel petition was sworn to 
by one of the petitioners, was filed within twelve 
months after the rendition of the decree quieting title 
in Davidson and sets up details of the defense proposed. 


The Judge of the Circuit was disqualified and upon 
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proper orders, the Judge of the 7th Circuit took juris- 
diction. A demurrer was interposed by Davidson, and 
there the matter rested until the 9th day of December, 
1925, on which date the Judge made an order dismiss- 
ing the Hoebel petition, reciting in said order, “that 
it was made on motion of the petitioners W. J. Hoebel, 
L. Hoebel, Elizabeth Hoebel and Mrs. Emma Jones, 
to dismiss their petition.” This order was filed De- 
cember 14, 1925. On the same date Appellant filed 
his petition to be made a party to the Hoebel petition 
and four days later he filed another petition, praying 
that the order of dismissal be vacated and that he be 
allowed to join in the Hoebel petition as one of the 
petitioners. 

The prayer of Minge’s petition is based upon the al- 
legations that on the 8th day of June, 1925, he ac- 
quired an interest’ in the land involved by purchase or 
contract from the Hoebels, which interest was partic- 
ularly set out by his petition. 

Before going into the merits of this appeal it is 
proper to call attention of counsel to the necessity for 
adhering to the record in the preparation of briefs. 
Recitals dehors the record of alleged facts reflecting 
upon the good faith of the opposite parties are highly 
improper, and only serve to weaken the argument of 
Counsel. The brief of Counsel for Appellees here is so 
tainted in that respect, that we cannot refrain from 
this admonition. Where the character of the parties 
or the attorneys is not involved in the case, all refer- 
ence and comments of a personal nature by a party in 
his briefs are entirely out of place. It is not compli- 
mentary to a court to suppose that such statements 
would divert its attention from the points at issue, or 
be given the slightest weight, and they should be omit- 
ted. 

State v. Call, 26 Sou. 1016. 

There are two assignments of error, as follows: 


1. The Court erred in entering its order in said 
cause on the 9th day of December, 1925, dismissing 
the petition of W. J. Hoebel, L. P. Hoebel, Elizabeth 
Hoebel and Mrs. Emma Jones, for rehearing in this 
cause recorded in Chancery Order Book 1, page 244, 
of the record of Indian River County, Florida. 


2. The Court erred in entering its order on the 19th 
day of December, 1925, denying the petition of John 
H. Minge for an order vacating the order of dismissal 
entered in this cause on the Sth day of December, 1925, 
and denying the petition of said John H. Minge to 
intervene in said couse, which order is recorded on 
‘Chancery Order Book 1, at page 250 of the records 
of Indian River County, Florida. 


The record shows, that Minge acquired any interest 


che might have had subsequent to the Final Decree,- 


quieting title in Davison as against Philip Hoebel and 
those claiming under him. 


At the time the bill was filed to quiet title and the 
Final Decree was recorded, Minge had not interest in 
the land, and he now has no right to intervene and be- 
come a party defendant. 

The rule announced in the case of Peninsular Naval 
Stores Co., v. Cox, decided by this Court, 1909, reported 
in 57 Fla. 505 49 Sou. 191, applies in this case; after 
discussing authorities, we say: 


“From a consideration of these and other authorities, we are 
of opinion that the court erred in granting the petition of 
Varn to be made a party defendant to the bill in the place of 
Weil & Co. and Frank & Co., The order was made on the pe- 
tition of Varn. No notice of the application of Varn or of the 
hearing was given the complainant. 

The purchaser of the land and the assignments of the 
judgments all occurred pendente lite. If Varn, under the circum 
stances, is entitled to appear as a party defendant, then any 
assignee of his would be entitled to appear and the litigation 
could be protracted without end.” 


This rule was approved by this Court in the case 
of Intermediary Finance Corporation, v. McKay et al, 
111 Sou. 531. 

It follows necessarily that the appellant here hay- 
ing no right which could be litigated in the original 
suit, has no standing in a petition to become one of the 
petitioners for a re-hearing in the original suit. 

Having reached this conclusion, it is unnecessary 
for us to consider other questions raised by the as- 
signments of error. 

No reversible error appearing the order and decree 
appealed from are affirmed. 

Affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared un- 
der Chapter 7837, Acts of 1919, adopted by the Court 
as its opinion, it is considered, ordered and decreed by 
the Court that the order and decrees of the Circuit 
Court in this cause be, and the same are hereby, at- 
firmed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM, BROWN, and BUFORD, JJ., concur in the 
opinion, filed January 6, 1928. 


William A. Vannoy, 
Plaintiff in Error, 
Vv. Dade County. 
The State of Florida, 
Defendant in Error. 
Opinion filed January 4, 1928. 
PER 

An information under Sec. 5438, Rev. Gen Stats. 
which charges the accused of exhibiting, displaying 
or distributing printed paper containing obscene prints, 
figures and pictures, should either set out the same in 
haec verba, or give such description thereof as decency 
permits; and where such information, without any ex- 
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cuse therefor, fails to do either, such defect forms a suf- 
ficient basis for motion in arrest of judgment. 

A writ of error to the Criminal Court of Record 
for Dade ‘County, Tom Norfleet, Judge. 

Reversed. 

Pine, Cheatham & Kehoe for Plaintiff in Error; 


Fred H. Davis, Atty. Gen., H. E. Carter, Asst., 
State. 


for 


J. L. Robinson and Mrs. J. L. 
Robinson, his wife, Lois M. 
Gaulden, formerly Mrs. E. S. 
Gaulden, as sole surviving heir 
of E. S. Gaulden, deceased, and 
Lois M. Gaulden as Administratrix 
of the estate of E. S. Gaulden, 
deceased, 

Appellants, 

Vv. Pinellas County. 

W. M. Pepper and E. D. Turner, as 
Receivers of and for the Florida Bank 
& Trust Company, 

Appellees. 

JOHNSON, Circuit Judge. 


The appellees, W. M. Pepper and E. D. Turner, as 
receivers of and for the Florida Bank and Trust Com- 
pany of Gainesville, Florida, filed in the Circuit Court 
for Pinellas County, Florida, their bill of complaint, in 
the nature of a creditors bill to remove cloud from 
title, against J. L. Robinson and Mrs. J. L. Robinson, 
his wife, and against E. S. Gaulden and Mrs. E. S. Gaul- 
den, his wife. Final decree was entered in favor of the 
complainants as receivers. Subsequent to the final de- 
cree E. S. Gaulden died. J. L. Robinson and Mrs. J. L. 
Robinson his wife, and Lois M. Gaulden (Mrs. E. S. 
Gaulden) in her own right and as administratrix of the 
estate of E. S. Gaulden, deceased, appeal from said fin- 
al decree. i 


The bill of complaint in substance, alleges: the in- 
solvency of the Florida Bank and Trust Company, the 
closing of the bank and the appointment and qualifi- 
cation of the receivers. Alleges the assessment by the 
Comptroller of the full amount of the statutory liabil- 
ity against the stockholders of the bank; that the de- 
fendant, J. L. Robinson, was a stockholder owning 
twenty shares of stock of the par value of one hundred 
dollars each; that he was notified and called on to pay 
this assessment but that he declined to pay same. That 
suit was instituted by the receivers against J. L. 
Robinson in June, 1924, for the amount of said assess- 
ment; that on the 29th day of January, 1925, the re- 
ceivers recovered judgment against the defendant, J. 
L. Robinson, in the sum of $2,180.24, principal and 
interest, and $15.02 for costs. That on the 31st day 
of January, 1925, a true and correct copy of the trans- 
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cript of said judgment was recorded in the Foreign 
Judgment Record of Pinellas ‘County. That thereafter 
execution was issued out of the circuit court of Alachua 
County, Florida on said judgment and placed in the 
hands of the sheriff of Pinellas County, Florida, and 
that the said sheriff levied said execution on lands, to- 
wit: Lots 124 and 211 of Bronson & Dowell subdi- 
vision of St. Petersburg as the property of the defend- 
ant, J. L. Robinson; that said sheriff, after adver- 
tisement sold said lots on the first Monday in May, 
1925, during the legal hours of sale; that the complain- 
ants, as receivers, purchased said lots; and that sher- 
iff’s deed was executed and delivered to the complain- 
ants as purchasers of said lots. That the complainants 
are now the owners and in possession of said lot. 

The bill further alleged that the said lots consti- 
fendant, J. L. Robinson, joined by his wife, on the 23 
day of June, 1925, after suit had been brought against 
him on his stock liability, pretended to deed the said 
lots to the defendant, E. S. Gaulden; that the sale 
of said lots to Gaulden was fraudulent and for the 
purpose of secreting said lands, and covering same up 
to defeat the complainants recovering on the judgment 
they afterwards secured. The bill further charged on 
advice and belief that E. S. Gaulden paid nothing of 
value for said lands, but that there was passed, as a 
mere matter of subterfuge, from the said E. S. Gaul- 
den to the said J. L. Robinson a small loan; that the 
said loan had been paid off, satisfied and discharged 
in full; and that the said Gaulden had executed prop- 
er acquittance showing payment. 

The biil further alleged that the said lots consti- 
tuted all the property holdings of the said J. L. Rob- 
inson subject to levy and sale under the laws of the 
State of Florida; and that he had no other property 
out of which they could satisfy their judgment. 


The complainants by their bill prayed: that the pre- 
tended deed of conveyance from the said J. L. Robin- 
son to E. S. Gaulden be declared a mortgage and fraud- 
ulent and made for the purpose of secreting the prop- 
erty of the said Robinson, and that the same has been 
satisfied and discharged, and that the said Robinson 
by proper decree and order be required to file such 
satisfaction of record; and that the pretended deed be 
cancelled and nullified and made void as against the 
title of complainants under their said sheriff’s deed. 
The bill carried the prayer for general relief. 

The sufficiency of the bill of complaint was not 
tested by demurrer. 


All defendants filed a joint answer to the bill of 
complaint. In this answer it was admitted that the 
Florida Bank and Trust Company has been closed and 
the receivers appointed and qualified. The stock as- 
sessment by the Comptroller and that the defendant, 
J. L. Robinson, declined to pay same was admitted in 
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the answer. The answer also admitted the deed by J. 
L. Robinson and wife to E. S. Gaulden. All other alle- 
gations of the bill of complaint was denied by general 
denial. 

The case was referred to a special examiner to take 
the testimony. 

The complainants offered in evidence certified copy 
of the transcript of the judgment as entered in Alachua 
County, Florida, and as recorded in Pinellas County, 
Florida. Also offered- in evidence original deed from 
Roy Booth, sheriff of Pinellas County, Florida, to the 
complainants as receivers, said deed made in pursu- 
ance to sheriff’s sale under the execution alleged. The 
complainants offered as a witness one Olive Smith, 
who testified that she had had a conversation with the 
defendant, E. S. Gaulden, between the months of June 
and August, 1925. That in this conversation the de- 
fendant, E. S. Gaulden, stated that he had taken his 
deed to secure a loan of a few hundred dollars; that 
the loan had been paid back by Robinson and ‘that 
he, E. S. Gaulden, had executed to Robinson satisfac- 
tion for same (quoting the substance of the testi- 
mony). 

The testimony in the case was taken in Dixie Coun- 
ty, the home of the defendants, J. L. Robinson and E. 
S. Gaulden. The defendants failed or declined to offer 
any testimony in rebuttal of that offered by the com- 
plainants. 

At the time of the sheriff’s sale of these two lots it 
appears that the defendant, E. S. Gaulden, was the rec- 
ord owner of the legal title. The defendant, Gaulden, 
offers no evidence to protect this title. The testimony 
of the witness, Olive Smith, shows that defendant, 
Gaulden, admitted to her that this deed was made to 
secure a loan of a few hundred dollars made to J. L. 
Robinson, that this loan had been paid and satisfac- 
tion executed to Robinson. If these admissions were 
true, and we have to accept them as being true in the 
absence of competent testimony in rebuttal, then the 
two lots involved were subject to the execution sale 
alleged. 

Upon final hearing the Court rendered a decree 
in favor of the complainants as receivers of the Flor- 
ida Bank and Trust Company. 

The appellants, defendants in the court below, 
makes three assignments of error: 

1. That the court erred in entering a final de- 
cree in the foregoing cause. 


2. That the Court erred in making a final decree 
in behalf of the complainants and not making a final 
decree in behalf of the defendants. 

3. That the court erred in finding the issues in said 
cause with the complainants and in not finding the is- 
sues with the defendants on the proof and evidence 
offered in said cause. 


The three assignments go to the sufficiency of the 


evidence to support the final decree. We think the 
record and the evidence, as a whole supports the de- 
cree. 

Decree affirmed. 

PER CURIAM. 

The record in this cause having been considered by 
this Court, and the foregoing opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its opinion, it is considered, ordered and decreed by the 
Court that the decree of the Circuit Court in this 
cause be, and the same is hereby, affirmed. 

ELLIS, C. J., and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur in the 
opinion, filed January 5, 1928. 


E. H. Whitson, 
Appellant, 
Vv. 
C. D. Owens and Mrs. C. D. Owens, 
Appellees. 


An Appeal from the Circuit Court for Broward 
County, C. E. Chillingworth, Judge. 

ADKINS, Circuit Judge. 

This is an appeal from orders sustaining demur- 
rers to an original and an amended bill of complaint 
and dismissing the bills. 

The complainant, E. H. Whitson, exhibited his bill 
of complaint against C. D. Owens and Mrs. C. D. Ow- 
ens, for the specific performance of an alleged con- 
tract for the sale of certain lots in Hollywood, Brow- 
ard County, Florida, made between The Hollywood 
Investment Company, a corporation, and the complain- 
ant. 

A demurrer was interposed to the bill and an order 
sustaining the demurrer and allowing the complainant 
to file an amended bill was entered. 

An amended bill was filed incorvorating certain 
paragraphs of the original bill and making reference 
thereto, leaving out paragraph three which contained 
a copy of the contract of sale between The Hollywood 
Investment Company and the complainant; the amend- 
ed bill does not refer to same and does not contain or 
refer to said contract. 

A demurrer was interposed to the amended bill and 
an order sustaining the demurrer and dismissing both 
bills was entered from which the appeal was taken. 

The complainant filed two assignments of error, 

1. “The Court erred in sustaining the defendant’s demurrer 
with leave to amend by the next rule day, which order was 
rendered on the 10th, day of July, A. D. 1925, and recorded in 
Chancery Order Book Volume 5, at Page 239. 

2. The Court erred in rendition of its Final Decree sus- 
taining the joint and several demurrer of the defendants and 
dismissing the first amended bill of complaint together with 


the original bill of complaint dated October 28, 1925, and rec- 
orded in Chancery Order Book, Volume 5, Page 370.” 


The bill brought to enforce specific performance 
on the contract made by The Hollywood Investment 
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Co., to the complainant was based on the following let- 
ter and telegrams passing between the Hollywood In- 
vestment Co., and the defendant C. D. Owens. 

“T would not be willing to put Lots One, Two, Three and 
Four of Block Twenty-five of Hollywood in exclusive sale, how- 
ever, will sell at Eighty-five Hundred Dollars for the four lots 
net to me. The Boulevard lots I am sure will be more valuable 

later. Yours respectfully. 
Dr. C. D. Owens.” 

This letter purported to be written on July 14th, 
1924. 


On Nov. 18, 1924, The Hollywood Investment Co., 
wired Dr. C. D. Owens, as follows: 

Hollywood, Florida, November 18, 1924. 
Dr. C. D. Owens, 
1210 Seribner Avenue, 
Grand Rapids, Michigan. 

Wire immediately your best price and terms two boulevard 
lots Block Eight also Four lots Block Twenty-four”. 

Hollywood Investment Co.,” 

In reply to this telegram, Dr. C. D. Owens, sent 
the following telegram: 

Grand Rapids, Mich., November 20, 1924. 
Hollywood Investment Co., 
Hollywood, Fla. 

I have Lots Thirty, Thirty One and Thirty Two, on Boule- 
vard that I intend to hold until I get Eight Thousand each 
net to me Four Lots Block Twenty-five will sell for Nine 
Thousand net price good until January first with any reason- 
able terms.” 

The bill alleges that C. D. Owens was the owner 
of the land described in the bill, and that on the 20th 
day of November, 1924, authorized the Hollywood In- 
vestment Co., to offer for and sell the land on certain 
conditions as stated in the telegram of November 20th, 
1924, to them from Dr. C. D. Owens; that, under said 
authority, The Hollywood Investment Co., entered in- 


to the following contract with complainant for the sale 
of said land. 


“Hollywood, Florida, December, Ist, 1924. 

THE HOLLYWOOD INVESTMENT COMPANY, agrees to 
sell and the undersigned E. H. Whitson agrees to buy as per 
wire offer under date of November, 20th, 1924, from the owner 
to the Hollywood Investment Company, the following described 
property: Lots 30, 31 and 32, block 8 Hollywood Central Section, 
all of which is located in Section 15, Township 51, South, Range 
42, East of Broward County, Florida. 

THE PURCHASE PRICE of Lots 30, 31 and 32, block 8, 
Hollywood is accepted as $26,400.00. The purchase price of lots, 
1, 2, 3 and 4, block 25, Hollywood is accepted as $9900.00. 

THE BUYER, of said property has paid to the said Holly- 
wood Investment Company, $500.00 (Five Hundred Dollars) as 
good faith money, receipt of which is hereby acknowledged. 

IT IS UNDERSTOOD that the owner of the above men- 
tioned property will accept any reasonable terms as per his 
wire offer, with deferred payments secured by mortgage. It is 
also understood that the owner will furnish Warranty Deed 
and Merchantable Abstract as soon as same can be produced. 


HOLLYWOOD INVESTMENT COMPANY, 
BY I. N. BERRY, JR. 
E. H. WHITSON, 

PURCHASER. 
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WITNESSES: 
CLYDE B. ELLIOTT. 
VELMA L. ASPY.” 


It is alleged that the complainant accepted. the 
terms, conditions and provisions contained in said con- 
tract above set forth, and that he has always been 
ready, willing and able to comply with his part of the 
contract to be perfomed and had complied up to date 
of the filing of the bill, with all of the covenants, terms 
and conditions on his part to be performed. 

It is alleged that the defendant C..D. Owens agreed 
to furnish an abstract of title to the land, showing a 
merchantable title and to convey the same by warranty 
deed, but he refused to do either, and refused to carry 
out any part of the contract and informed complain- 
ant that he would not sell the property on any terms. 

There are other allegations in the bill not neces- 
sary to consider, in order to dispose of the assignments 
of error. 

As the two assignments of error question the sus- 
taining of the demurrers to the original and amended 
bills of complaint and dismissing same, they will be 
considered together. 

Giving the letters and telegrams passing between 
the defendant C. D. Owens and The Hollywood In- 
vestment Co., upon which the purported contract of 
sale was made by the Hollywood Investment Co. to 
the Complainant, the most liberal constructions, they 
only amounted to an offer to sell, by the defendant 
C. D. Owens, there being nothing whatever in the 
record to show that his offer of sale was ever accept- 
ed by any one and terms agreed upon, or that he ever 
authorized The Hollywood Investment Co. to act as 
his agent, to sell the land or secure a buyer for same. 

It is a well settled principle of law, that an agent 
empowered to sell land is a “special agent,” and those 
dealing. with him in reference to such land are charged 
with notice of the terms and limitations of the auth- 
ority of such agent to sell the same, and the authority 
of one who has assumed to act as agent of the owner 


- in the execution of what purports to be a completed 


and binding executory contract for the sale of lands 
must be established as in any other case of agency. 

Smith vs. Shackleford et al. 110 Sou. Rep. 385 Let- 
ters or Telegrams passing between parties may con- 
stitute adequate memorandum of the contract, under 
the statute of frauds, and several letters, telegrams 
or other writings, signed by the party to be charged 
may be considered together, in supporting the essen- 
tial elements of such memorandum as will satisfy the 
statute, but the letter, telegrams and contract as set 
forth in the bill, do not comply with the requirements 
of the statute, as there is no reference to the amount 
of the initial cash payment, or amount, or time of the 
deferred payments. 


“An executory agreement for the sale of land, which fails 
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to describe or otherwise identify the land and name the pur- 
chase price and time of payment, is not enforceable in a court of 
equity.” 

Edwards v. Rives, 35 Fla. 89, 17 Sou. 416. 

Aside from the entire absence of any contract for 
the sale of the land by the defendant to the complain- 
ant, or any authority from the defendant to The Holly- 
wood Investment Co. to act as his agent in selling the 
lands, there is an absence of the necessary description 
of the land named in the telegrams. 

“Where a bill for specific performance of an alleged con- 
tract to sell land does not show a sufficient description of the 
lands or a definite proposition agreed on for the sale of the 
lands, a demurrer to the bill of complaint should be sustained.” 

Casler v. Anderson, 107 Sou. 631. 


Specific performance by judicial decree is not a mat- 
ter of right, and the contract relations here shown does 
not warrant a decree of specific performance in equity, 
therefore, 

It therefore appears to us that the orders of the 
chancellor sustaining the demurrers and dismissing the 
bill of complaint should be and the same is hereby 
affirmed. 

Affirmed. 

PER CURIAM. 

The record in this cause having been considered by 
this Court and the foregoing opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its opinion, it is considered, ordered and decreed by 
the Court that the orders of the Circuit Court in this 
cause be, and the same are hereby, affirmed. 

ELLIS, C. J., and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur in the 
opinion filed January 6, 1928. 


J. A. Dekle, 
Appellant, 
Vv. Duval County. 
J. J. Noone, and Mrs. 
J. J. Noone and Peter D. 
Mitchell and wife Marie 
Mitchell, 
Appellees. 
KOONCE, Circuit Judge. 

The appellant filed his bill of complaint alleging 
that the defendant Noone being the owner of certain 
real estate agreed to sell the same to complainant, and 
complainant agreed to buy the same for a cash pay- 
ment of Five Hundred dollars, the balance of One 
thousand two hundred and thirty-five dollars to be paid 
when Noone furnished abstract of title showing mer- 
chantable title, two hundred and ninety-four dollars 
and forty cents of this balance to be paid by complain- 
ant assuming an indebtedness of Noone to the Dekle 
Lumber Company, a corporation, for material and sup- 
plies furnished in the construction of a building on 


the premises, and Nine hundred and forty and 60-100 
dollars to be paid in cash upon the execution and de- 
livery of good and sufficient deed conveying the prem- 
ises to the complainant. The five hundred dollars be- 
ing paid the property was delivered to the complain- 
ant, a building being then in course of construction 
thereon, and the bill alleges that “from thence hitherto 
your orator has continuously remained and still is, in 
such possession, custody and control and management 
of the said premises and the said building.” The bil! 
further alleges that “Your orator has laid out, expend- 
ed and become obligated to the said Dekle Lumber 
Company, a corporation, for and in the amount of Eight 
hundred and ninety-four dollars and sixty-five cents 
for material and supplies furnished by it for, and 
used in, the construction of said building.” The bill 
further alleges, being paragraph 5 of the bill, as fol- 
lows: 

“Your orator further alleges that the said J. J. Noone has 
not complied with, or performed, any portion of his agreement 
for the sale by him to your orator of the said premises, and has 
not secured and delivered to your orator any abstracts of title 
to said premises, and has failed and refused, and still fails 
and refuses, to secure and deliver such abstracts, and has de- 
clined and refused, and still fails and refuses to consumate the 
sale of said premises to your orator. And on, towit, the 6th 
day of February, 1926, the said J. J. Noone has executed and 
delivered to the defendant Peter D. Mitchell the fee simple title, 
estate, interest, lien or claim in or to the said premises, thus 
acquired by said Peter D. Mitchell, was created and arose while 
the aforesaid construction of the building upon said premises 
was in progress. And your orator alleges further that prior 
to the execution and delivery of the said deed by the said J. J. 
Noone to the said Peter D. Mitchell, and before the acceptance 
by the said Peter D. Mitchell, thereof, he, the said Peter D. 
Mitchell, was informed and advised, and had actual notice, of 
your orator’s claim in and lien upon said premises, to the extent 
of the several sums of money laid out, expended and assumed 
by your orator in respect as aforesaid.” 

The paragraph is quoted in full because it is the gist 
of the statement of the complainant’s cause of action 
and the basis of the relief sought. Upon this state- 
ment of facts the complainant prays for a cancella- 
tion and recission of the contract of purchase and sale 
between him and the defendant Noone, an accounting 
to be taken, a return to him of the Five Hundred 
dollars cash payment and the indebtedness assumed 
by him to the Dekle Lumber Company owing by 
Noone at the time of the contract, and also the amount 
expended in the further improvement and construction 
of the building, for which he prays the court decree he 
have a lien upon the property; that Noone be required 
to pay said sums and that in default thereof the prop- 
erty be sold according to the usual course of fore- 
closure of liens. 

Demurrer to the original bill having been filed by 
the defendant Mitchells, and such demurrer being sus- 
tained by the Circuit Judge, the complainant filed his 
amended bill in practically the same language, merely 
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emphasizing the allegations that at the time of the 
conveyance to Mitchell by Noone the complainant 
was then in the actual possession of the premises and 
that Mitchell had actual knowledge of the transactions 
between him and Noone and of the fact that he was 
then continuing the construction of the building for 
which he claimed a lien. Demurrer to the amended bill 
being also sustained a further amendment was filed 
by the addition of paragraph 5-A as follows: 

“5-A Your orator further alleges that promptly, on towit 
February 8, 1926, upon ascertaining that the said J. J. Noone 
had executed and delivered to the defendant Peter D. Mitchell, 
the aforesaid deed of conveyance, purporting to convey the 
aforesaid premises to the said Peter D. Mitchell, your orator 
sought, and obtained, an interview with the said Peter D. 
Mitchell for the purpose of discussing and attempting to ad- 
just their conflicting claim to the said premises; but that then 
and there the said Peter D. Mitchell denied that your orator 
had any right or interest in or to said property, and repudiated 
your orator’s suggestion then and there submitted to him that 
your orator was at least entitled to re-payment of the moneys 
theretofore paid and agreed to be paid by your orator in re- 
spect of said premises as hereinbefore alleged, and then and 
there declared and avowed his purpose and intention to hold and 
retain the said premises by virtue of his said deed absolutely 
as his own property without reference to any of the hereinbe- 
fore alleged dealings and transactions between your orator and 
the defendant Noone”. 

A demurrer to the Amended Bill as so further 
amended was likewise sustained and the complainant 
failing to further amend within the time allowed by the 
court in due course the cause was dismissed by the 
decree of the court. From the orders sutaining the 
three demurrers and the order and decree dismissing 
the bill the complainant appeals, assigning such orders 
as error. 


The entire controversy can be determined by con- 
sideration of the demurrer to the amended bill, as fur- 
ther amended. 


Except by the inferences which may be drawn from 
the statement in paragraph 5 quoted above that the de- 
fendant Noone refused to consumate the sale to the 
complainant is there any suggestion that the com- 
plainant ever at any time made a tender to the de- 
fendants, or either of them, of the balance to be paid 
on the contract or agreement between him and Noone, 
or that he ever demanded an abstract of title, or deed 
of conveyance, or made any offer to perform his con- 
tract, but the bill by said paragraph 5 evidences the 
manner of refusal by Noone to have been merely by his 
conveyance of the property to Mitchell. Paragraph 5-A 
sets out in full the propositions made by the com- 
plainant to the defendant Mitchell, and it is to be 
observed that this proposition strictly avoided any of- 
fer to carry out the complainant’s part of the original 
contract of purchase and sale made between complain- 
ant and Noone. In fact the sole purpose of the com- 
plainant seems to be to rescind and cancel] the contract 
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and claim lien for money paid and debts assumed. 
No where in the bill does the complainant aver that 
he ever offered to restore the parties to their orig- 
inal conditions by delivering possession of the prop- 
erty, nor does the bill itself make any such offer. Re- 
taining possession of the premises the complainant 
yet seeks to have a lien declared in his favor for ad- 
vances and improvements. More than eight hundred 
dollars of the amount claimed for construction of the 
building was after the possession was delivered to the 
complainant upon his agreement to purchase and this 
further construction was not authorized by any act 
of either of the defendants, except their silent acquies- 
ence. This failure to object on the part of the defend- 
ants might well be attributed to the idea that they re- 
garded the property as that of the complainant, when 
he should comply with the terms of the contract of 
purchase and sale, and were therefore not concerned 
ahout the improvements being made by him. There 
are many instances where upon recission of contract 
for purchase a decree may be entered against the de- 
fendant not only to return the money advanced under 
the contract but also to require him to stand for the 
improvements made upon the property while in pos- 
session of the respective purchaser. On the other hand 
it is easy to imagine cases where to enforce such rule 
might amount to confiscation of the vendor’s prop- 
erty, for instance where the prospective purchaser 
made improvements far beyond the ability of the ven- 
dor to pay and of a nature he would not desire and could 
not afford. The mere conveyance by Noone to Mitchell 
did not render the performance of the verbal contract 
between the complainant and Noone impossible of 
performance. This court has said in the case of Drake 
vs. Brady, 57 Fla., 393; 48 So. 978: “One purchasing 
property with notice that the grantor had contracted 
to convey it to another may be compelled to perform 
the contract in the same manner and to the same ex- 
tent as his grantor would have been liable to do, had 
he not transferred the legal title.” See also Tate vs. 
Pensacola, Gulf, Land and Development Company, 37 
Fla., 439; 20 So. 542. In other words the defendant 
Mitchell by accepting the conveyance from Noone was 
merely substituted for Noone. 


Where a person has contracted to purchase real 
estate and upon payment of a first installment has 
been placed in possession of the premises under a ver- 
bal agreement on the part of the owner to convey up- 
on the completion of payments of balance of pur- 
chase price, and such vendor shortly thereafter con- 
veys the property to another person who takes title 
charged with notice of the verbal agreement to sell to 
the first mentioned party and such person, so con- 
tracting to purchase after being placed in possession 


of the premises continues to expend money thereon 


: 
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in construction of a building and such person seeks 
by bill in equity to rescind and cancell the original 
verbal agreement of purchase and sale and have a lien 
declared upon the premises; and there is no allegation 
in the bill of complaint that the complainant offered to 
perform his part of the agreement, no allegation of 
tender of balance due on purchase price, or demand for 
deed, and no showing made of the inability of the de- 
fendants to carry out the terms of the original verbal 
contract, no averment in the bill that the complainant 
ever offered to restore the parties to their former stat- 
us and no offer in the bill so to do, a demurrer to such 
bill is properly sustained. ‘ 

Such being the facts stated in this cause the order 
of the chancellor sustaining the several demurrers and 
the final decree dismisisng the cause was proper. 

The decree of the Circuit Court is affirmed. 

PER CURIAM. 

The record in this cause having been considered by 
this Court, and the foregoing opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its opinion, it is considered, ordered and decreed by the 
Court that the order and decree of the Corcuit Court 
in this cause be, and the same are hereby, affirmed. 

ELLIS, C. J., and WHITFIELD, TERRELL and 
BUFORD, JJ., concur in the opinion, filed January 9, 
1928. 


W. L. Stillwell and Osie 
Stillwell, 
Appellants, 
Vv. Polk County. 
Lelia S. Kent joined by 
Edward W. Kent, her husband 
and next friend. 
Appellees. 
WHITFIELD, J. 

The bill of complaint brought by Lelia S. Kent 
and Edward S. Kent, her husband, against W. L. Still- 
well and Osie Stillwell, his wife, alleges in substance 
that on April 26, 1920, W. L. Stillwell was the owner 
of Lot 2, Block 8, Town of Lake Hamilton; that on 
said day Osie Stillwell was the owner of Lot 3, Block 
8, of said Town; that the defendants earnestly endeav- 
ored to sell complainants the said Lot two in Block 
eight of Lake Hamilton, endeavoring to persuade these 
complainants to move to Florida and build their fam- 
ily home on said Lot two, Block eight. That as an in- 
ducement to persuade said complainants to purchase 
said Lot two the defendants and both of them repre- 
sented to said complainants that the said lot three, 
block eight, joining the said lot two, block eight, and 
lying between said lot two, block eight, and the lot 
upon which the said Stillwells had their family home, 
had been dedicated and set aside by the Stillwells, and 


especially the defendant Osie Stillwell, who was seized 
of the legal title thereto, as a Public Park, to be per- 
petually kept open for the use of the _ public 
as such park, as a place for rest and _ recrea- 
tion, which lot asa park was to be kept up by 
said defendants in such a way as never to ob- 
struct the view of the lake lying immediately west 
S. Kent purchased the said Lot two, block eight, of and 
from the said defendants, taking title thereto by a war- 
ranty deed, dated April 26, 1920, paying said de- 
fendants for said lot the price of three thousands ($3,- 
000.00) Dollars, which has been fully paid unto said 
defendants. And complainants specifically aver that 


their sole and only intent in purchasing said lot as — 


aforesaid was to erect there on a famiiy home and that 
a compelling inducement in the purchase of said lot 
was the representation and assurances aforesaid given 
to them by the defendants and particularly by the de- 
fendant Osie Stillwell, who caused her will to be shown 
to said complainants in order that they might see that 
the same contained a specific dedication of said Lot 
Three dedicating said lot as a Public Park in accord- 
ance with the representations of said defendants made 
to these complainants as aforesaid. That the said de- 
fendant, Osie Stillwell, when requested from time to 
time to give unto these complainants a written show- 
ing of such dedication as she had promised to do at the 
time of making said sale on April 26, 1920, continued 
to put off these Complainants until March 1921, at 
such time these complainants were about to begin the 
erection of a substantial home upon said lot. That at 
said time these complainants were assured by said 
Osie Stillwell that she would sign a dedication of said 
Lot Three provided the same were made up in writ- 
ing for her signature and she delivered to said com- 
plainants her last will and testament in order to per- 
mit them to procure and copy from same the wording 
of her will with reference to such dedication and _ to 
cause such wording of said will to be incorporated in 
a written instrument of dedication to be signed and 
executed in accordance with law by the two defendants; 
that in accordance with said instructions of said de- 
fendant they procured a written instrument of dedi- 
cation to be prepared, and drawn in proper legal form 
for execution by said defendants and delivered the orig- 
inal thereof to the said defendants for said execution. 
That instead of executing said instrument of dedica- 
tion so drawn for them as aforesaid, the said defend- 
ants executed and delivered to your complainants an- 
other and different informal memorandum of dedica- 
tion, dated March 5, 1921, and signed by both of said 


defendants, a copy of said memorandum being attach- 
ed to and made a part of the bill of complaint as Exhibit 
“B.” That relying upon the said representations of the 
said defendants and particularly the representations 
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of the defendant Osie Stillwell and relying upon said 
memorandum above mentioned, which said memoran- 
dum was furnished to these complainants after said 
defendants had been specifically appraised that the 
same was desired for the purpose of securing complain- 
ants in the location of their home so that it would 
closely abutt upon said Lot Three, these complain- 
ants erected a substantial dwelling on said Lot Two, 
locating the same immediately adjoining Lot Three and 
only ten (10) feet distant therefrom. That at the time 
of the purchase of said Lot Two by these complainants 
and also at the time of the furnishing of said mem- 
orandum above mentioned the said Osie Stillwell was 
a free dealer. That notwithstanding all of said rep- 
resentations made by said defendants and particular- 
ly by the defendant Osie Stillwell and notwithstand- 
ing the delivery of these complainants of said wirt- 
ten memorandum and notwithstanding the reliance of 
these complainants upon said representations and mem- 
orandums in locating their home aforesaid, these com- 
plainants have been informed by said defendant Osie 
Stillwell that she does not now expect to perform her 
said promise and carry out her said agreement but 
to the contrary she intends to sell said Lot Three of 
Block Eight as aforesaid and is negotiating at the pres- 
ent time in the effort to make sale of the same to 
one Joseph E. Conrad. That in the case said Osie Still- 
well is permitted to make sale of said Lot Three, Block 
Eight, to said Joseph E. Conrad or to any other per- 
son, or in the event she should make any other use 
of said lot than the use as a public park in conform- 
ity with the terms of said memorandum in conform- 
ity with the provision of her said will and in persu- 
ance of her divers verbal representations an irrepar- 
able damage will be worked and effected upon your 
orators in that their said lot two will no longer have 
the advantage of a corner lot fronting upon a public 
park or of a lot having free and unobstructed view 
of the lake and in as much as further your orators 
home located as aforesaid within ten feet of the boun- 
dary line of said lot three may be placed so close to 
some other building or structure as to greatly and ir- 
reparably depreciate the financial value thereof and 
the pleasure of living therein. 

That your orators are informed and believe and so 
state the fact to be that the representations of the said 
defendants and particularly of the defendant Osie Still- 
well as aforesaid and the written memorandum signed 
by said defendants and delivered to these complainants 
as aforesaid constitute and operate as a contract be- 
tween said defendants and these complainants, under 
the terms of which these complainants have a right te 
have said Lot Three dedicated and used solely for pub- 


lic purposes as aforesaid. That your complainants are 
further informed and advised and state the fact to be 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 47 


that as between these complainants and the said de- 
fendant Osie Stillwell and the legal title of said Lot 
Three, Block Eight, is vested in the said Osie Still- 
well, subject however to a trust in the benefit of these 
complainants to the effect that said Lot Three can be 
used only in accordance with said representations and 
said memorandum. And these complainants do aver 
that by her acts and conduct the said defendant is 
estopped in equity from making any other different use 
of said Lot Three, Block Eight, than use as a public 
park as aforesaid. 

The prayer is that on final hearing decree be en- 
tered against said defendants and both of them, find- 
ing and decreasing that title in and to said Lot three, 
Block eight of the Town of Lake Hamilton, Polk Coun- 
ty, Florida, is vested in Osie Stillwell, her heirs and 
assigns, subject to a perpetual trust in favor of these 
complainants and requiring the use of said lot exclus- 
ively as a public park under the allegations of this 
bill; that the defendants, their heirs or assigns be per- 
petually restrained and enjoined from disposing of said 
lot three, block eight, by sale or otherwise, or from 
using the same in any way other than in conformity 
with their representations and agreements set forth 
in this bill of complaint and that such other and further 
relief be granted to your orators in the premises as the 
nature of the case may require. 

The memorandum referred to is as follows: 

“This memorandum made in duplicate this 5 day of March, 1921 
is to assure Leila S. Kent (who has purchased Lot 2, Block 8 
in the town of Lake Hamilton) that I will and hereby do agree 
to leave a will setting aside Lot 3 in said Block 8 according to 
the map on record at Bartow, Florida in Book 5 page 8. 

To be used as a public park and burial place for myself and 
husband, said lot to be cared for as set forth in my will by my 
husband until his death at which time it shall go to the public. 

Osie Virginia Stilwell. 

I hereby agree to carry out to the best of my ability such 
instructions as may be set fort in the above mentioned will and 
also agree with my wife Osie Virginia Stilwell that upon the 
death of both of us Lot 3 in Block 8 in the Town of Lake Ham- 
ilton shall go to the Public to be used as set forth in her will. 

W. L. Stilwell.” 

A demurrer was filed by the defendants on the 
ground that “there is no equity in the bill of complaint, 
and complainant has not stated facts sufficient to en- 
title her to the relief prayed for, or to any relief what- 
ever.” An appeal was taken from an order overruling 
the demurrer. 

It appears that W. L. Stillwell was the owner of 
Lot 2 and that Osie Stillwell was the owner of Lot 3. 

The complainants seek to have a perpetual trust im- 
pressed upon defendant Osie Stillwell’s Lot 3 in favor 
of complainants by requiring the lot to be used exclus- 
ively as a public park so as never to obstruct the view 
of a lake from complainant’s lot 2. There is no alle- 
gation of a dedication of lot 3 as a public park so the 
question is merely one of private rights in the prem- 
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ises. The complainants predicate their claim for a per- 
petual trust in the defendant Osie Stillwell’s lot 3 on 
an alleged agreement by defendants to leave a will 
setting aside lot 3 to be used as a public park, such al- 
leged agreement being an inducement to complainants 
to buy lot 2 from defendant W. L. Stillwell for a home 
for complainants. 


It is not alleged that the deed conveying lot 2 to 
complainants made any reference to lot 3 or that the 
chain of title shows lot 3 to be a park or the use of 
it to be restricted. 


The consideration for the conveyance of lot 2 ap- 
parently passed to the owner of the lot, W. L. Still- 
well, and not to Osie Stillwell the owner of lot 3. If these 
be a sufficient consideration for the alleged agree- 
ment to make a will setting aside lot 3 as a public park, 
it is personal in its nature having réference to the oc- 
cupancy of lot 2 by complainants as a home. Complain- 
ants can at any time cease to occupy lot 2 as a home; 
and it is not alleged that a sale of lot 3 by defendants 
will certaintly result in the use of the lot for other than 
park purposes or for purposes that would depreciate 
the value of lot 2 as the home of complainants. 

The allegations do not state an equity for decreeing 
a constructive trust in lot 3 for the purposes as prayed 
or for a decree otherwise curtailing the defendant’s 
right of alienation, there being apparently an ade- 
quate remedy at law to redress any substantial dam- 
age acruing to the complainants by reason of a breach 
of the alleged agreement by the defendants, if it is bind- 
ing on them. 

This case is essentially unlike Whitney vs. Hay, 181 
U. S. 77, Sept. Ct. Rep. and other similar cases cited 
for the appellants. 

Reversed. 

TERRELL and BUFORD, JJ., concur. 

ELLIS, C. J., and STRUM and BROWN, JJ., con- 
cur in the opinion, filed January 6, 1928. 


T. Pasco Rodgers and 
Beatrice Rodgers, 


Appellants, 
Vv. Hillsborough County. 
Hanchett Bond Company, a 
Corporation, 
Appellee. 


WHITFIELD, J. 


This appeal is from a decree enforcing the lien of a 
certificate of indebtedness issued by the county upon 
special assessments of abutting property for road im- 
provements under Chapter 9316 Acts of 1923. The 
statute provides that “whenever the owner or owners 
of two-thirds of the property abutting on any public 
road, or any continuous portion thereof, in any County 
having a population of not less than 75,000 and not 


more than 100,000 according to the Federal Census of 
1920, outside the corporate limits of any municipality, 
shall present to the Board of County Commissioners of 
such county a petition duly signed by them asking that 
such public road be paved, and graded, and curbed, 
or paved, or graded, or curbed, then it shall be the duty 
of such Board of County, Commissioners to grant the 
said petition and order the said public road or por- 
tion thereof to be paved, and graded, and curbed, or 
paved, or graded or curbed as the petitioners may re- 
quest; the determination of the said Board as to the 
sufficiency of the petition shall be final and conclus- 
ive. After the improvement has been completed the en- 
tire cost thereof shall be assessed against the prop- 
erty abutting upon said public road or portion there- 
of so paved, and graded, and curbed, or paved, or grad- 
ed, or curbed, in proportion to the frontage of such 
public road. 

Sec. 2. All such assessments for any improvements 
made under the provisions of this law shall consti- 
tute a prior lien to all other liens, except taxes, upon 
the property against which the assessment is made.” 

The court erroneously sustained an exception to a 
portion of the answer of the defendant denying that 
the owners of two-thirds of the abutting property duly 
signed a petition for the road improvement, since that 
was a prerequisite to action taken by the county com- 
missioners, and may be judicially determined. 

Likewise it was error to sustain exceptions to 
portions of the answer denying that the notice required 
by the statute was given and averring that the assess- 
ment was made without regard to the benefits to the 
owners of the property assessed, since the statute ex- 
pressly requires notice and also contemplates that the 
benefit to the property directly resulting from the im- 
provement shall be at least equal to the special assess- 
ment as made. The evidence does not clearly render 
these rulings harmless error. It does not appear that 
the defendants have waived their rights in the prem- 
ises. 


Attention is called to the holding in Marshall vs. 
Young Const. Co., Fla. 113 So. 565, that suits to enforce 
liens for special assessments should be brought in the 


name of the governmental agency issuing the certifi- 
cates evidencing the liens. Such certificates are not 
evidence of sales of the property but merely of liens 
created by statute as an intermediate step in im- 
posing special assessments. 

The decree is reversed for appropriate procedings. 

TERRELL and BUFORD, JJ., concur. 

ELLIS, C. J., concurs in the opinion and judgment. 
Opinion filed January 9, 1928. 
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Atlantic Coast Line Railroad 
Company, a corporation, 


Appellant, 
Vv. On Petition for Rehearing. 
City of Lakeland, municipal 
corporation, 
Appellee. 
ELLIS, C. J. 


In the petition for a rehearing, submitted by the 
Appellee in this case, it is stated in the first ground 
that the words employed in the opinion expressing 
the view that the entire proceeding of the City of 
Lakeland under the said Act of the legislature is 
invalid, in so far as an attempt to place the entire 
cost of the expense of paving the street upon the 
property abutting thereon is involved, embraced the 
resolution awarding the contract, the resolution pro- 
viding for the issuing of bonds and other proceed- 
ings not attacked or referred to in the bill. 

The second ground of the petition avers also that 
the language embraces the city’s proceedings as they 
relate to and affect other streets not included in the 
appellant’s bill and therefore not attached as invalid. 

The third ground avers that the court overlooked 
the case of Walters v. City of Tampa, 88 Fla. 177, 
101 South. Rep. 227. 

It is presumed that counsel understand the ele- 
mentary principles of the doctrine of “stare decisis” 
and “res adjudicata’”’. It would, therefore, be a work 
of superrogation to discuss them here at any length. 
It may just as well be observed, however, that the 
doctrine is nothing more than the application of the 
doctrine of estoppel to court decisions and that the 
doctrine contemplates only such points as are actually 
involved and determined in a case, and not what is said 
by a judge outside of the record or on points not 
necessarily involved therein. See Friedman v. Suttle, 
10 Ariz. 57, 85 Pac. Rep. 726, 9 L. R. A. (N. S.) 933; 
Chapman v. State, 104 Cal. 690, 38 Pac. Rep. 457, 43 A. 
S. R. 158; First Nat. Bank v. Union Trust Co., 158 
Mich. 94, 122 N. W. Rep. 547, 183 A. S. R. 362; Ing- 
ham v. Wm. P. Harper & Son, 71 Wash. 286, 128 Pac. 
Rep. 675, Ann. Cas. 1914C 528; 7 R. C. L. 1004. 

Likewise the doctrine of “res judicata” not only 
involves the foregoing but also includes identity of 
the subject matter, identity of the cause of action; 
identity of persons and parties to the action and iden- 
tity of the quality in the persons for or against whom 
the claim is made. See Yulee v. Canova, 11 Fla. 9; Prall 
v. Prall, 58 Fla. 50 South Rep. 867, 26 L. R. A. (N. S.) 
577n; Virginia-Carolina Chemical Co. v .Fisher, 58 
Fla. 377, 50 South Rep. 504. : 

Now, as neither the “resolution awarding the con- 
tract,” “resolution providing for the issuance of 
bonds,” “other proceedings not attached or referred to 
_ in the bill of complaint” nor “other streets and thor- 
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oughfares upon which the assessments were not at- 
tached and which were differently situated from the 
assessment before the court” were involved in the lit- 
igation,in no sense determined by the decision, and, 
therefore as to such matters, constitute neither stare 
decisis nor res judicata, it is obvious that the first two 
grounds of the petition furnish their own reason why 
the petition should be denied so far as they are con- 
cerned. 

As for the third and last ground of the petition, 
that the court “overlooked the fact thatthe case of 
Walters v. City of Tampa, 88 Fla. 177, 101 South. 
Rep. 227, was a case in which the question of the 
right to assess entire cost was raised as a matter 
of law, but no question of fact, however, was pre- 
sented in that particular case,” we have to say that 
counsel are mistaken both as to the fact and the law. 
cussed and shown to be not inconsistent with the hold- 

The case was not only cited in the opinion but dis- 
cussed and shown to be not inconstistent with the hold- 
ing in the instant case, the Court saying that: “It was 
distinctly pointed out by Mr. Justice Terrell, who wrote 
the opinion, that it was not contended that the as- 
sessment exceeded the benefits to the appellants’ lots, 
or that it was out of proportion to similar assessments 
for like purposes in the same vicinity, or that it was 
in any other respect unjust or inequitable.” 


It might be well to call counsel’s attention to the 
rule by which this Court is controlled in the mat- 
ter of petitions for rehearing. In the first place, a 
rehearing is only authorized by rule of the Court and 
the petition must set forth concisely the ,particular 
omission or cause for which the judgment is supposed 
to be erroneous and the petition is not part of the rec- 
ord unless so ordered or rehearing granted. See Flor- 
ida Land Rock Phosphate Co. v. Anderson, 50 Fla. 516, 
39 South Rep. 392. 


It was also said in that case that the proper func- 
tion of a petition for a rehearing is to present to the 
court some point which it overlooked or failed to 
consider by reason whereof its judgment is errone- 
ous; that a petition that is practically a joinder of 
issue with the court as to the correctness of its con- 
clusions upon points in its decision that were express- 
ly considered and passed upon and that reargues the 
cause in advance of a permit from the court for such 
argument is violative of the rule and will be denied 
without further consideration. See also Finlayson v. 
Lipscomb, 15 Fla. 558; Jones v. Fox, 23 Fla. 462, 2 
South. Rep. 853; Hull v. Burr, 58 Fla. 475, 50 South. 
Rep. 754; Da Costa v. Dibble 45 Fla. 237, South. Rep. 
466; Malsby v. Gamble, 61 Fla. 327, 54 South Rep. 766; 
Stewart v. Preston, 80 Fla. 479, 86 South Rep. 348; 
Sauls v. Freeman, 24 Fla. 225, 4 South. Rep. 577; Hart 
v. Stribling, 25 Fla. 453, 6 South. Rep. 455; Payne 
v. Ivey, 83 Fla. 486, 93 South Rep. 143. 
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In the latter case this court said, speaking through 
Mr. Justice Taylor, that a joining of issue with the 
court in the application as to the correctness of its con- 
clusions upon points involved in its decisions that 
were expressly considered and passed upon is a vio- 
lation of the rule that will cause a dismissal of the 
application for a rehearing. 

There exists in the petition for a rehearing no 
ground whatsoever for a reconsideration of the case. 
There is nothing about the judgment, the decision, or 
the opinion that calls for any explanation or correc- 
tion even if the two latter features of an appellate 
court case can ever be the subject of a petition for 
a rehearing. It is always the judgment of the court, 
not its opinion or decision, which is attacked by a pe- 
tition for a rehearing. An application for a rehearing 
cannot be used as a means for obtaining an explana- 
tion of the court’s language used in the opinion, nor 
can a difference of opinion between counsel and the 
court on the decision ever be the basis for an appli- 
cation for a rehearing as this Court has often pointed 
out, not only in the cases cited above but in many 
others. 


It is true that from a juristic standpoint the value 
of a case as a contribution to judicial authority lies 
in the court’s decision, not in its opinion. The legal 
principle underlying a case is often not apparent upon 
the surface of the opinion or decision and reasoning 
and requires oftentimes discerning search to distin- 
guish it, but therein lies in part the difference in 
the ability of lawyers. So that when persons having 
speculative interests in pending litigation, or even 
counsel in the case, find difficulty in discovering the 
legal principle upon which a judgment in a case rests 
that fact affords no ground for an application for a 
rehearing, which must rest upon some fact or point 
involved in the case which the court omitted from 
its consideration and which would necessitate the ap- 
plication of a different, principle and consequent chang- 
ing of the judgment. Otherwise an appellate court 
would be resolved into a mere school of law for in- 
struction of the bar. However flattering to this Court 
that position may be it could hardly be assumed vol- 
untarily with any becoming grace to ourselves, be- 
sides the attitude would in no sense be a judicial one. 


The opinion states the questions submitted to and 
considered by the Court and the general principles of 
law which the Court took as its guide in determining 
them. The decision may rest upon faulty reasoning 
and thereby may exist a difference of opinion between 
counsel and the Court but it cannot be challenged by 
way of an application for a rehearing, which must 
call attention to some fact or point involved in the case 


which the Court in its opinion omitted to consider and 


which would necessitate the application of a different 
principle of law and consequently different judgment. 


The judgment of this Court was that the “order 
sustaining the demurrer and dismissing the bill is re- 
versed with directions to allow the case to proceed in 
accordance with the views expressed in this opinion.” 
The questions submitted to and considered by ihe 
Court, as set forth in the opinion, were presented in a 
bill in chancery seeking to declare void certain pro- 
ceedings of the City of Lakeland wherein it assessed 
the complainant’s lot one half the total cost of pav- 
ing a certain street. Those questions, raised by the 
allegations of the fact contained in the bill and ad-- 
mitted by the demurrer, were, among others, the fol- 
lowing; which were considered by the Court and decid- 
ed to be sufficient to sustain the bill; first, that the 
lot of complainant does not abut upon the improved 
street, nor is it adjoining or contiguous to it; sec- 
ond, that the assessment made by the city against the 
property along the street improved was for the total 
cost of the improvement in its entirety, no part of 
it being borne by the city, but the assessment was 
made without taking into account or attempting to 
determine what benefit, if any, accrued to the com- 
plainant’s property by reason of the improvement; 
third, that no benefit in fact accrued from the improve- 
ment; fourth, that the improvement was an injury 
and detriment to the property; fifth, that the assess- 
ment was made without any consideration of benefits 
to the public or what portion of the expense the public 
should bear on account of any benefits to it, but on 
the contrary the assessment was an arbitrary division 
of the total cost of the work by the number of lineal 
feet of the street and the quotient thus obtained di- 
vided between the lands on both sides of the street, and 
apportioned to it per front foot, and sixth, that the 
assessment was out of proportion to other assessments 
on property in the same vicinity and therefore unjust 
and inequitable. 


These allegations of ultimate fact being admitted 
by the demurrer the judgment of this Court was that 
the bill stated sufficient grounds to support the relief 
sought which was the annulment of the city’s proceed- 
ings in the matter of the assessing against the partic- 
ular property described one half the tofal cost of pay- 
ing the street and that the certificate for such cost 
issued by the city should have no effect and a cloud 
upon the complainant’s title to the property and that 


the city should not enforce the payment of the cer- 
tificate. 


The principles of law discussed in the opinion and 
the reasoning therefrom and the decision that in this 
State they were applicable to the instant case are not 
subject, nor can they be made the basis, of an appli- 
cation for a rehearing, however much the earhest ad- 
vocacy of counsel and the interests of other munici- 
palities, engaged in similar activities involving the 
exercise of the taxing power entrusted to them by the 
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state, may endeavor to make it appear that an ex- 
planation of the court’s opinion is needful in the peo- 
ples’ interest. 

The opinion called attention to the fact that the 
statute, under which the proceedings of the City of 
Lakeland in the matter presented were taken, contem- 
plated that while municipalities might require the 
payment of all or any part of the cost of any street 
improvement by levying and collecting special assess- 
ments on the abutting, adjoining or contiguous prop- 
erty that “the authorization rests upon the supposition 
that the property assessed is specially benefitted by the 
improvement” ; that special assessments shall be made 
upon “property specially benefited by the improve- 
ment in proportion to the benefits to be derived there- 
from, said special benefits to be determined and pro- 
rated according to the foot frontage of the respective 
properties specially benefited by said improvement, or 
by such other method as the governing body of the 
municipality may prescribe; that the legislature of this 
State should have in its wisdom protected by appro- 
priate legislation the interests of the people of this 
State from the possible over zealous activities of “gov- 
erning bodies” of municipalities in pursuit of that 
political chimera and economic fantasy called by them 
“progress,” is, if this Court may with propriety say 
anything at all upon the subject, more to be com- 
mended most highly than that the legislation should 
be frittered away by narrow and technical construc- 
tion and the benefits of it destroyed by “learned 
talk” and sophistical reasoning. That Act of the Legis- 
lature rests upon elementary principles of taxation 
discussed by this court in its opinion, which it now 
reaffirms. 


The Court correctly interpreted the cases of Wal- 
ters v. City of Tampa, 88 Fla. 177, 101 South. Rep. 
227 and Anderson v. City of Ocala, 67 Fla. 204, 64 
South Rep. 775, and reaffirms the statement that 
conditions making it lawful for municipalities to re- 
quire the property abutting upon each side of a street 
paved by the city to bear the total cost of the work 
conservatively incurred and at the same time be a 
just and equitable exercise of the taxing power, may 
possibly exist but they have not been presented in 
the instant case nor have as yet come within our 
observation. 


The case of Carr v. City of Kissimmee, 80 Fla. 754, 
86 South Rep. 701, does not in any point nor in any de- 
gree conflict with that utterance of this Court nor 
the cases above cited. It was distinctly stated by Chief 
Justice Browne in the Kissimmee case that two ques- 
tions only were presented: whether the bill showed that 
the city had performed all acts required by the statute 
and that all time had transpired prescribed by it up 
to the time of filing the lien for the paving, and whether 
the council in determining the amount that abutting 
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owners should pay for paving adopted a different 
method from that provided by the statute. The city 
sought by bill in chancery to enforce its asserted 
lien. Carr demurred. The city based its claim upon the 
provisions of a special act of the legislature, Chapter 
6361, Acts of 1911. The Court held that the bill was 
without equity and that the demurrer to the bill should 
have been sustained. In another case, between the same 
parties, involving the identical subject, the Court dis- 
tinctly held that the certificate issued by the city and 
which was the basis of its action against Carr was 
void and could not be reformed in equity and that a 
demurrer to the bill should have been sustained. See 
Carr v. City of Kissimmee, 80 Fla. 759, 86 South. Rep. 
699. 


The language used by Mr. Chief Justice Brown in 
the first opinion, relating to the existence of “various 
methods of paying for street improvements” etc., was 
dictum only as the point was not involved in the case 
nor was the observation in any degree necessary as a 
postulate to the reasoning of the court. The Act it- 
self provides for only an assessment of “two thirds 
of the cost of such improvement in proportion to the 
length of such abutting property on such street or alley 
so improved.” 

What was said by this Court in its opinion in the 
instant case concerning the principles of taxation and 
the exercising of that power delegated to municipali- 
ties in the matter of street paving and the authorities 
cited in support of those doctrines the Court now 
reaffirms. “The power of taxation is sovereign in char- 
acter and may be used only to the end that the neces- 
sities and reasonable conveniences for the adminis- 
tration of public affairs be efficiently but economic- 
ally executed”; that the question of the extent to 
which property abutting upon a sidewalk or paved 
street may be said to be specially benefited by paving 
the street or sidewalk depends largely upon the prop- 
erty and the use to which it is put and is a fact to 
be proved as any other fact when it is controverted; 
that the paving of streets and sidewalks results from 
the demand which arises for additional conveniences 
for the public at large and the power to tax for it rests 
upon the existence of public necessity; that the rea- 
sonable cost of the improvement and the measure of 
its value or benefit which is to be apportioned _be- 
tween the public and the local or abutting property 
specially benefited, involves the exercise of judgment. 
It must be determined by municipal authority to what 
proportion of the reasonable cost the public is bene- 
fited and the remainder to be raised by assessments 
upon the property specially benefited and that if the 
amount of public benefit to flow from the improve- 
ment is so small, disproportionate to the reasonable 
cost as to be negligible the exercise of the power is 
obviously not for the public benefit. 
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The principles upon which is exercised this special 
phase of the taxing power, -involving assessments up- 
on abutting property for local public improvements, 
form the basis of the court’s decision announced in 
the opinion, and are yet alive in this jurisdiction and 
may be invoked by the people in all cases where they 
are not observed but are ignored. When the Legisla- 
ture of this State undertakes, if it ever should, to 
deprive the people of the benefit of those salutary doc- 
trines a new case will be presented and the validity 
of such legislation may then be considered. 

The explanation made by the Court of the cases of 
French v. Barber Asphalt Paving Co., 181 U. S. 324, 
45 L. Ed. 879, 21 Sup. Ct. Rep. 625, Den ex dem. Mur- 
ray v. Hoboken Land & Improv. Co., 18 How. (U. 8.) 
280, 15 L. Ed. 372; McMullen v. Anderson, 95 U. S. 
37, 24 L. Ed. 335, and Davidson v. New Orleans, 96 U. 
S. 97, 24 L. Ed. 616, is correct and requires no further 
elucidation so far as the matters involved in this case 
are concerned. 

All academic discussion as to the legislative power 
under the Constitution and policies of other jurisdic- 
tions to create local taxing districts for public im- 
provements such as road building, drainage and street 
paving are a work of superrogation in so far as the 
law and policy of this jurisdiction is concerned in 
such matters. When, as_ above said, the legislature 
shall in its wisdom attempt to vest in municipalities 
the power of compelling private persons to make im- 
provements upon their property, or assess to abutting 
property on improved or paved streets the total cost of 
such improvements, whether economically or extrava- 
gantly incurred, then such discussions may be appro- 
priate in determining the validity of such legislation. 

The rehearing is denied. 

WHITFIELD, TERRELL and BUFORD, JJ., Con- 
cur 


BROWN, J., Concurs specially. 


Atlantic Coast Line Railroad 
Company, a corporation, 
Appellant, 
Vv. Polk ounty. 
City of Lakeland, a Municipal 
Corporation, 
Appellee. 
WHITFIELD, J. 

In this case the allegations of facts showing a vio- 
lation of a statutory requirement as to benefits in mak- 
ing special assessments and also showing an abuse of 
authority in imposing the entire cost of a street im- 
provement upon abutting property without reference 
to benefits to the property, were admitted by de- 
murrer, and the decision of this court was and is that 
it was error to sustain the demurrer and dismiss the 
bill of complaint, the opinions filed herein having ref- 


erence of course only to the facts alleged and admit- 
ted by the pleadings of the parties in the case. 

General words used in a judicial opinion should 
be construed with such limitations as are required by 
a reference to the facts in the case. Smitz v. Wright, 64 
Fla. 485, text 486, 60 South Rep. 225. This is not a case 
in which a special taxing district has been formed and 
special taxes imposed to defray the cost of a loca! 
public improvement, the benefits of which is genera! 
and common to the district as an entirety. Here a city 
specially assessed supposed abutting property for the 
entire cost of a street improvement. 

The statute, Chapter 9298, Acts of 1923, authorizes 
any municipality in this State to provide for the 
construction and paving of streets therein and for the 
payment of all or any part of the costs of any such 
street improvement by levying and collecting special 
assessments on the “abutting, adjoining, contiguous, 
or other specially benefited property.” Special assess- 
ments shall be assessed upon the property specially 
benefited by the improvement in proportion to the 
benefits to be derived therefrom, said special bene- 
fits to be determined and prorated according to the foot 
frontage of the respective properties specially bene- 
fited by said property, or by such other method as 
the governing body of the municipality may prescribe.” 

In Walters v. City of Tampa, 88 Fla. 177, 101 South 
Rep. 227, Chapter 9298, Acts of 1923, was held to be 
valid as against the attack made on its provisions, 
there being no showing that the act was being unlaw- 
fully or unfairly applied in that case. A valid statute 
might be so applied as to violate rights secured by or- 
ganic law. See Seaboard Air Line Ry. v. Robinson, 68 
Fla. 407, 67 South. Rep. 139; Kansas City Southern R. 
Co. v. Anderson, 233 U. S. 325, 34 Sup. Ct. Rep. 599; In 
re Seven Barrels of Wine, 79 Fla. 1, 83 South, Rep. 627; 
Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 
282, 42 Sup. Ct. Rep. 106; Dutton Phosphate Co. v. 
Priest, 67 Fla. 370, 65 South. Rep. 282; Smith v. Chase, 
91 Fla. 1044, 100 South. Rep. 94. 


In Anderson v. 'City of Ocala, 67 Fla. 204, 64 South. 
Rep. 775; French v. Barber Asphalt Paving Co., 181 
U.S. 324, 45 L. Ed. 879, 21 Sup. Ct. Rep. 625, and 
other like cases, it was not shown that the special 
assessments as made for street improvements exceeded 
direct benefits accruing to the abutting property 
specially assessed from the public improvement or that 
the special assessment as made was an abuse of gov- 
ernmental authority that unlawfully invaded organic 
rights of the complaining parties. 

All forms of special assessments for local public 
improvements or facilities must have reasonable re- 
lation to special benefits to accrue to the value or to 
the uses of the property so specially assessed, and such 
special assessments must not by reason of arbitrary or 
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unjust discrimination or otherwise violate the due pro- 
cess or equal protection or other provisions of organic 
law. Where the public improvements contemplated and 
the method of the special assessments and the antici- 
pated benefits are determined by direct legislative en- 
actment, such determinations will not be disturbed by 
the courts unless an abuse of power or purely abitrary 
and oppressive action is clearly shown in appropriate 
proceedings duly taken by parties who have not ac- 
quiesced in the action taken and have not abandoned 
or waived their rights and who are otherwise entitled 
to complain. Administrative determination under leg- 
islative authority as to improvements to be made and 
as to the method, rate or amount of special assessments 
to be imposed, or as to contemplated benefits to, and 
the apportionment of burdens on, the property so 
specially assessed, are not conclusive; but such ad- 
ministrative determinations when regularly made will 
be given due weight and consideration by the courts 
in determining by appropriate procedure duly taken, 
whether the authority conferred has been properly ex- 
ercised and whether private rights have been unlaw- 
fully invaded. See 25 R. C. L. p. 99. 

If a street improvement is primarily and essenti- 
ally for the benefit of the public and it is only an in- 
cidental or uncertain benefit to abutting or contiguous 
property, it might be a denial of equal protection of the 
laws or an unlawful invasion of other organic property 
rights to impose the entire cost of the street improve- 
ment upon the abutting or contiguous property. 

Where a municipality is by statute duly authorized 
to impose the entire reasonable and proper cost of an 
appropriate street improvement upon only abutting or 
contiguous property, the benefit from the improvement 
flowing directly, peculiarly and specially and not mere- 
ly generally or indirectly to the property specially as- 
sessed, should clearly and certainly be at least equal 
to the special assessment, and the special assessment 
should be fairly apportioned to the property that is so 
benefited by the improvement. If a special assessment 
as made is otherwise legal and fair, such special assess- 
ment may not be rendered illegal merely because the 
improvement may be also a potential or an incidental 
benefit to the public and to other property in the vicin- 
ity. All apportionments of cost for street improve- 
ments, as between the city and the property specially 
benefited and as between the pieces of property that 
are specially benefited by such improvements should 
be substantially fair in view of all the circumstances 
that affect the apportionment and the special assess- 
ment, or else a special assessment against abutting or 
contiguous property as made or apportioned might 
by appropriate proceedings duly taken, be shown io 
violate property rights that are secured by organic 
law. Individual rights not waived or abandoned may 
be enforced by due procedure. See Weinberger v. 
Board of Public Instruction of St. Johns County, Fla. 
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Board of Public Instruction of St. Johns County, 
Fla. 112 South. Rep. 253. 
TERRELL and BUFORD, JJ., Concur. 


STRUM, J. 


‘The special assessment here in question is levied 
by the City of Lakeland acting under the authority 
of Chapter 9298, Acts of 1923, which Act provides “for 
the payment of all or any part of the cost of any such 
street improvement by levying and collecting special 
assessments on the abutting, adjoining, contiguous, or 
other specially benefitted property.” The bill of com- 
plaint alleges that the resolution upon which this as- 
sessment is based purports to impose the entire cost 
of the improvement on the abutting property. 

Pursuant to appropriate and competent action by 
the legislative authority, the entire reasonable and 
proper cost of a local street improvement may be im- 
posed upon the property specially or peculiarly benefit- 
ed thereby, provided no constitutional principle is vio- 
lated in the application or utilization of such a plan 
and there is no palpable abuse of legislative power. 
There is nothing inherent in the plan itself which vio- 
lates constitutional inhibitions. 

In levying general taxes, the contribution is exact- 
ed in return for the general benefits of government to 
all. In levying a special assessment, the contribution 
is exacted because the property of the tax-payer is. 
deemed by the legislative authority to be benefited 
over and beyond the general benefit to the community, 
and it is imposed and collected as an equivalent for that 
benefit and to pay for the improvement in whole or in 
part. See Dillon Municipal Corp. (5th Ed.), Sec. 1430; 
Bridgeport, v. N. Y. & N. H. R. Co., 36 Conn. 255; 
Gould v. Baltimore, 59 Md. 378; New London v. Miller, 
60 Conn. 112; Illinois Central R. Co. v. Decatur, 147 
U. S. 190, 37 Ed. 132. Special assessments proceed 
upon the theory that when a local improvement con- 
fers upon neighboring property a special or peculiar 
benefit differing materially and substantially from the 
benefits flowing to the public generally, it is competent 
for the Legislature to require the property so benefited 
to pay, either wholly or in part, the cost of such im- 
provement by proportionate contribution to such cost. 
A. C. L. R. R. Co. v. Gainesville, 83 Fla. 275; 91 Sou. 
118. The purpose for which such assessment is impos- 
ed must of course be public in its nature as distinguish- 
ed from one designed solely for private benefit. The 
special or peculiar benefit to the property assessed, 
that is, benefits actually or presumptively received by it 
in addition, or in a different degree or kind, to those 
received by the community at large, is the foundation 
upon which local assessments rest. Dillon Munc. Corp. 
(5th Ed.) , Sec, 1540, et seq. Sec. 2 of Chap. 9298, supra, 
requires that “special assessments against property 
deemed to be benefited by local improvements, as pro- 
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vided for in the preceding Section, shall be assessed 
upon the property specially benefited by the improve- 
ments in proportion to the benefitS to be derived there- 
from, * * *.”” Under this Act, therefore, the cost of a lo- 
cal public improvement of the character here consider- 
ed may be imposed upon particular property only to the 
extent to which such property is specially or peculiarly 
benefited. Any substantial burden beyond that special 
benefit is unwarranted and illegal. See Norwood v. 
Baker, 172 U. S. 269; 43 L. Ed. 443. Although the levy 
of special assessments is regarded as a part of the tax- 
ing power, or embraced within it, the constitutional re- 
quirement of equality and uniformity as applied to gen- 
eral taxation is generally held to have no application 
to special assessments, but with respect to the latter 
it is a fundamental requirement that the basis of ap- 
portionment upon the property subject to such special 
assessment shall be without unjust discrimination 
amongst those specially assessed. See Dillon Munc. 
Corp. (5th Ed.), Sec. 1443. 

Special assessments for special road, street or other 
local improvements are frequently burdensome and op- 
pressive in their operation upon the lands affected and 
consequently upon the owners of such lands. That the 
legislative power may lawfully authorize them, how- 
ever, and may direct them to be made in proportion to 
the frontage, area or market value of the property 
specially and peculiarly benefited thereby as deter- 
mined by the legislative power in the lawful exercise 
of its discretion, is under the decisions, no longer open 
to question. Mattingly v. District of Columbia, 97 U. 
S. 687, 692; 24 L. Ed. 1098, 1100; Parsons v. District 
of Columbia, 170 U. S. 45, 42 L. Ed. 943. Where the 
legislative authority has acted within the limits of its 
power and the mandates of the Constitution have been 
duly observed in the exercise of the power, the judici- 
ary possesses no general authority to review and cor- 
rect apparent injustices of legislative action in mat- 
ters of taxation unless the exaction is the result of a 
palpable abuse of legislative power, or there has been a 
substantially unjust discrimination or other substan- 
tial error in executing that power. 

By authority of Chap. 9298, swpra, where the 
special or peculiar benefits are substantially equal to 
the charge, the legislative authority, in apportioning 
the cost to be borne by the property specially benefited, 
may impose the entire reasonable and proper cost of 
the improvement upon such property, even though a 
secondary or incidental benefit may also result to the 
public. 

That such a plan of apportionment is in harmony 
with the provisions of the Federal Constitution has 
been conclusively held by the Supreme Court of the 


United States in French v. Barber Asphalt Paving Co.,. 


181 U.S. 324, 45 L. Ed. 879. The same doctrine was rec- 
ognized in principle in Houck v. Little River Drainage 
District, 239 U. 8. 254, 60 L. Ed. 266; Valley Farms v. 
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Westchester County, 261, U. S. 155, 67 L. Ed. 585; 
Hancock v. City of Muskogee, 250 U. S. 454, 63 L. Ed. 
1081; L. & N. R. Co. v. Barber, 197 U.S. 480, 49 L. Ed. 
819 (a case involving a railroad right of way), and 
many other cases. See also Bannerman v. Catts, 80 
Fla. 192, 85 South. Rep. 343; Chicago etc. R. Co. v. 
Jonesville, 28 L. R. A. (N. S.) 1124; City of Roswell v. 
Bateman, 146 Pac. Rep. 950; L. R. A. 1917D 365; Ann. 
Cas. 1918D 426. 

In so far as the question is affected by the Federal 
Constitution, the Supreme Court of the United States 
in French v. Barber Asphalt Paving Co., supra, ap- 
proved the following conclusions of two of our most 
able text writers on the subject: 

“‘The major part of the cost of a local work is sometimes 


collected by general tax, while a smaller portion is levied upon 
the estates specially benefited.. 

‘The major part is sometimes assessed on estates benefited, 
while the general public is taxed a smaller portion in considera- 
tion of a smaller participation in the benefits. 

‘The whole cost in other cases is levied on lands in the 
immediate vicinity of the work. 

‘In a constitutional point of view either of these methods 
is admissible, and one may be sometimes just, and another at 
other times. In other cases it may be deemed reasonable to 
make the whole cost a general charge, and levy no special as- 
sessment whatever. The question is legislative, however, and, 
like all legislative questions, may be decided erroneously; but it 
is reasonable to expect that with such latitude of choice, the 
tax will be more just and equal than it would be were the 
legislature required to levy it by one inflexible and arbitrary 
rule. Cooley Taxn. 447.” (See Cooley Taxn. (4th Ed.) See. 
324.) 

‘The courts are very generally agreed that the authority 
to require the property specially benefited to bear the expense 
of local improvements is a branch of the taxing power, or 
included within it * * * Whether the expense of making such 
improvements shall be paid out of the general treasury, or be 
assessed upon the abutting property or other property specially 
benefited, and, if in the latter mode, whether the assessment 
shall be upon all property found to be benefited, or alone upon 
the abutters, according to frontage or according to the area of 
their lots, is, according to the present weight of authority, con- 
sidered to be a question of the legislative authority, 2 Dillon 
Mune. Corp. Sec. 752, 4th Ed.’” (See Dillon Mune. Corp. (5th 
Ed.) Sec. 1431, et seq. 1436; 1440 et seq.) 

In the Fourth Edition of Cooley of Taxation, in the 
Chapter entitled “Equality and Uniformity of Taxa- 
tion,” the subject is exhaustively treated beginning 
with Section 315. In that Section it is stated, “It is 
generally held that even where there is a constitutional 
provision requiring equality and uniformity, such pro- 
vision does not prohibit a local tax to pay wholly or in 
part the expense connected with an act for the benefit 
of all the State, but specially benefiting the local tax 
district.” Again in Section 324 it is stated: “Whether 
the city shall bear the whole expense, or the adjacent 
property the whole, or, as a third resort, the expense be 
apportioned between two district, one of which shall in- 
clude the whole city, and the other the adjacent proper- 
ty only, must be determined by the Legislature on a 
consideration of all the equities bearing on the case. 


: F 
j 


See Kansas City ete. Ry. v. Water-works Impr. Dist., 
59 S. W. Rep. 248; Crane v. City of Siloan sare’ 55 
S. W. Rep. 955. 


The plan of apportionment by which the property 
specially benefited is required to pay the whole cost 
of street improvements has been heretofore approved 
by this court in at least two cases. 


In Anderson v. City of Ocala, 67 Fla. 204, 64 South. 
Rep. 775; 52 L. R. A. (N. S.) 287, this court sustained 
the validity of an act authorizing a municipality to 
charge the entire cost of laying sidewalks against the 
abutting property by the front foot rule. 


In Walters v. City of Tampa, 88 Fla. 177, 101 South. 
Rep 227, this court sustained the validity of proceed- 
ings by the City of Tampa instituted by authority of 
the same statute here under consideration, Chapter 
9298, supra, by which the entire cost of a local street 
improvement was assessed against the abutting owners 
by the front foot rule. In construing Chapter 9298, 
supra, this court then held, ‘“‘That the Legislature may 
create, or authorize the creation, of special taxing dis- 
tricts and charge the cost of a local improvement in 
whole or in part upon the property of such districts 
without violating the Fourteenth Amendment to the 
Federal Constitution. In that case the validity of 
Chapter 9298, supra, was sustained as against the con- 
tention that the Act attempts to authorize a munici- 
pality to take property without due process of law, and 
denies to owners of property in municipalities in this 
State the equal protection of the law, contrary to the 
Fourteenth Amendment to the Federal Constitution. 
The same result will necessarily attend a similar con- 
tention based upon the provisions of Sections 1 and 12 
of the Declaration of Rights, Constitution of Florida, 
the latter being our own “due process” clause, and the 
former being substantially the equivalent of the “equal 
protection” clause of the Federal Constitution. See 
Noble v. State, 68 Fla. 1, 66 South. Rep. 153. And again, 
in Carr, v. City of Kissimmee, 80 Fla. 754, 86 South. 
Rep. 701, this Court said: 


“There are various methods of paying for street im- 
provements. They may be paid out of the general 
treasury, or assessed against the abutting property, 
and if in the latter manner may be proportioned accord- 
ing to the area of the lot, or its frontage. The expense 
of the entire work may be charged against the abutting 
property, or the city may pay part and chargee part of 
it to the abutting property ; it may charge each piece of 
property, or the city may pay part and charge part of 
ments immediately abutting it, or it may apportion the 
expense of the entire paving among the owners of all 
the abutting property in proportion to the number of 
front feet of each piece. Each of the various methods 
has its advocates, but it is not for us to determine 
which is the fairer method, as it is settled in this state 
that these are matters of legislative descretion, and that 
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the method provided for in the special act known as the 
‘front-foot’ rule is ‘ a question of legislative expediency, 
unless there is some special restraining constitutional 
provision upon the subject.’ Anderson v. City of Ocala, 
67 Fla. 204, 64 South, 775, 52 L. R. A. (N. S. 287.” 


This court is therefore definitely committed to the 
doctrine which sustains, as against constitutional ob- 
jection based upon the “due process” and “equal pro- 
tection” clauses, the validity of a statutory plan of ap- 
portionment by which the property specially benefited 
is required to bear the entire cost of the improvement, 
where no unjust discrimination or other abuse of gov- 
ernmental power is shown, and where the special bene- 
fits are substantially proportionate to the charge. 

As against the inherent validity of such a statutory 
plan, it is urged that since the improvement 
must necessarily be public in its nature, it in- 
evitably follow that some portion of the benefit 
always inures to the public generally, and _ there- 
fore that unless a proportionate part of the cost 
is borne by general taxation in every instance it 
is a denial of the equal protection of the law and other- 
wise repugnant to constitutional inhibitions. It is un- 
doubtedly true that where the purpose for which an 
assessment is levied will result only in a general bene- 
fit to the public at large, or can not, by reason of its 
essential nature, specially or peculiarly benefit the 
property specially assessed to any substantial degree 
over and beyond the benefit flowing to the general 
public, a special or local assessment in such an instance 
is unwarranted. The opinion of this court in State ex 
rel. Milton v. Dickenson, 44 Fla. 623, 33 South. Rep. 
514; 60 L. R. A. 539; 1 Ann. Cas. 122, fully illustrates 
the principle that a particular district or locality can 
not lawfully be taxed for the cost of an undertaking 
which results only in a general public benefit. The 
same principle was also recognized in Jordan v. Duval 
County, 66 Fla. 48, 66 South. Rep. 298, although the 
court reached the conclusion in that case that the 
Statute there under consideration did not violate the 
principle. See also Cooley Taxn. (4th Ed.) Sec. 314; 
and Steiner v. Sullivan, 77 N. W. Rep. 286. 

Since it is indispensable that the object to be ac- 
complished by a special assessment be public in its na- 
ture, the element of a secondary or incidentally result- 
ant benefit to the public generally is always present in 
every local public improvement. This court, however, 
has already adopted the principle in such a case that 
“the mere fact that persons who do not share the tax 
burden may also be benefited by the undertaking, does 
not affect (the exercise of) the governmental power. It 
is not practical or contemplated that public benefits 
shall be shared only by those who pay the burden there- 
of.””’ And in County Comm’rs of Escambia County, v 
Board of Pilot Comm’rs, 52 Fla. 197, 42 South. Rep. 


697, this court held that even though a harbor lies 
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within the corporate limits of more than one county, 
the State is not thereby precluded from providing for 
the protection of the portion of the harbor in one of 
such counties at the expense of that county. See also 
Cook v. Port of Portland, 27 Pac. Rep. 263, 13 L. R. A. 
533, in which the cost of improving, a harbor, imposed 
wholly upon the territory adjacent thereto, was upheld 
as against the objection that taxation must be equal 
and uniform, the reason assigned being that the peo- 
ple of the affected territory would reap the principal 
benefit from the proposed expenditures. See also Peo- 
ple v. Sacramento Drainage Dist., 103 Pac. Rep. 207, 
in which it is held that the Legislature has the power, 
notwithstanding the constitutional requirement of 
equality in taxation to impose the entire cost of recla- 
mation of swamp and over-flowed lands in a particular 
district on the land owners in the district who will re- 
ceive special benefits from the improvement, although 
it will be for the benefit of the people of the State at 
large. See also State v. Clausen (Wash.), 163 Pac. Rep. 
744; Steiner v. Sullivan, 77 N. W. Rep. 286, and the 
full discussion in Cooley Taxn. (4th Ed.) Sec. 315. 


It therefore follows that if the benefits which are 
peculiar and special to the property specially assessed 
for the entire cost of a local improvement pursuant to 
Chap. 9298, supra, are substantially proportionate and 
equal to the charge against such property, the tax is 
not rendered invalid merely because some further or 
additional benefit may incidentally or secondarily inure 
to the public from the improvement. If well under- 
stood procedure is followed in creating the Districts 
and in apportioning and levying the assessments the 
mere fact that the entire cost, in proper cases, is im- 
posed upon the property benefited is not a violation of 
constitutional inhibitions. 


In some instances, burdens which are unfair in a 
practical sense, though not amounting to confiscation 
or even unjust discrimination in a legal sense, may fol- 
low the utilization of the statutory plan by which the 
whole cost of paving a given street is imposed on the 
abutting property. That result is occasioned, however, 
not by any vice inherent in the plan itself, but usual- 
ly ensues from a use of that plan on one street, or set 
of streets, while on other streets another plan is fol- 
lowed whereby only a portion of the cost is imposed 
upon the abutting property. But it must be borne in 
mind that the power of the legislative authority in mat- 
' ters of taxation is not measured or limited by what is 
just or equitable or reasonable in a practical sense. 
When the legislative authority by competent action, 
and without any abuse of power, has seen fit to impose 
the entire cost upon the abutters on one street or set 
of streets, while on other streets only a portion of the 


cost is so imposed, such confusion in use of the two 


plans of apportionment, though it may sometimes re- 
sult in unfair burdens in a practical sense, does not for 


that reason destroy the inherent validity of either plan. 
Of course each plan must be applied proportionately 
and without discrimination upon the particular project 
to which it relates. 


The true rule to be deduced from the many authori- 
ties upon the subject is that whether the entire amoun! 
or a part only of the cost of a local street improvement 
of the nature here under consideration shall be impos- 
ed as a special tax upon the property specially benefit- 
ed are matters of legislative discretion, but subjeci 
to judicial relief in cases of palpable abuse of power 
or of substantial error in executing it. See Hancock 
v. City of Muskogee, 250 U. S, 454, 63 L. Ed. 1081. 
Even though an incidental or secondary benefit also in- 
ures to the public generally from the construction of 
the paving of a given street, the plan of apportionment 
authorized by Chap. 9298, supra, by which the entire 
reasonable and proper cost of such a local street im- 
provement is assessed against the property specially 
benefited is, within itself, a valid exercise of the legis- 
lative power so long as the special and peculiar bene- 
fits inuring to the property which bears the burden 
are substantially proportionate and equal to the charge 
laid against such property to pay for the improvement, 
and provided that in the utilization and execution of 
the plan the essential requirements of the Constitution 
and also of the Statutes, since the power is executed 
through a subordinate board, are duly observed, and no 
abuse of power is shown. 


In this case, however, as is stated in the original 
opinion prepared by Mr. Chief Justice Ellis, the bill 
of complaint alleges in substance that although the 
resolution of the City of Lakeland purports to impose 
the cost of the improvement upon the abutting proper- 
ty, the complainant’s property upon which the assess- 
ment here in question is made does not abut or border 
upon the street to be paved; that complainant’s proper- 
ty is assessed for the entire cost of the improvement 
without reference to the benefits to complainant's 
property, and that the property assessed is not benefit- 
ed but is in fact injured by the so called improvement. 
These allegations, which are admitted by the defend- 
ant city’s demurrer, assert, as to the particular assess- 
ment against complainant’s property, at least a substan- 
tial and fatal error in executing the authority confer- 
red by Chap. 9298, supra, if not also an abuse of the 
power, and are therefore sufficient to afford a basis for 
relief against the assessment here in question. 


The original judgment of this court, reversing ihe 
order of the lower court sustaining the city’s demurrer, 
is correct and the petition for re-hearing should be de- 
nied. 


‘WHITFIELD, TERRELL and BUFORD, JJ., Con- 
cur. 
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BROWN, J. (Concurring specially with the opinion of 
Mr. Chief Justice ELLIS) 


I concurred fully in the original opinion of Mr. 
Chief Justice Ellis in this case, and I concur with him 
in most of the reasoning employed and with the con- 
clusions reached by him, in his opinion on this petition 
for rehearing,—but in one respect, at least, I go farth- 
er than the Chief Justice and for a somewhat different 
reason. As that reason is in conflict with the weight 
of authority, as I understand the decided case, and 
is not in harmony with the views of my brethren, I 
give it with some difference, fully realizing that I may 
be entirely wrong and the majority entirely right. But 
this does not subtract anything from the sincerity of 
my thought, and I think the situation here presented 
calls for a brief expression of my views. These views 
were largely impressed upon my mind by a controversy 
which came before me when a trial judge some twenty 
years ago. If this were a case of first impression, I 
would be in favor of holding the statute (Chap. 9298 
of Laws of 1923), in so far as the same authorizes a 
municipality to impose the entire cost of a street im- 
provement upon the abutting property, unconstitution- 
al and void. This particular provision of the statute 
constituted a departure from the general statutory 
system theretofore in effect in this State on that sub- 
ject. See Sec. 1858 Rev. Gen. Stats. 1920, taken from 
the act of 1879. Our former statute recognized the 
doctrine that the public should bear a part of the bur- 
den of all street paving; that is, that a part of the cost 
of construction should be paid for out of funds arising 
from general taxation. This doctrine is to my mind 
founded upon just and sound principles. As concerns its 
powers and duties respecting streets, municipalities are 
purely public corporations, a municipality has no right- 
ful and lawful authority to open or pave a street ex- 
cept to fill a public need. If the public necessity or con- 
venience does not require it, the city should not, and 
lawfully cannot, construct or pave it. If the necessity 
or convenience of the general public of the city does 
reasonably require it, then the city, as the represen- 
tative of the public, should in all fairness pay some 
reasonable proportion of the cost. To place the entire 
cost upon the abutting property owners cannot, in my 
opinion, in any case, be fair and just, or constitution- 
al; and to do so is to acknowledge, either that the ordi- 
nance authorizing the work was ultra vires to begin 
with, because the work was not for the public benefit, 
or that the assessment was unfair and discriminatory, 
in that it was levied on a few abutting owners whereas 
the benefit was largely for the general public. 

If a small class, even though they may derive some 
special or primary benefit, are to be singled out and 
taxed with the whole cost of a street improvement, 
constructed for the benefit of the public, it would seem 
that this would deny them the equal protection of the 
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laws, contrary to the provisions of both our state and 
federal constitutions. 


In this very able dissenting opinion in the case of 
French v. Barber Asphalt Paving Co., Justice Harlem, 


with whom concurred Justice White and McKenna, 
said: 


“I entirely concur in the views of Church, Ch. J., as ex- 
pressed in GUEST v. BROOKLYN, 69 N. Y..506. He said 
“The right to make a public street is based upon public neces- 
sity, and the public should pay for it. To force an expensive im- 
provement (against the consent of the owners of a majority of 
them) upon a few property owners against their consent, and 
compel them to pay the entire expense, under the delusive pre- 
tense of a corresponding specific benefit conferred upon their 
property, is a species of deposition that ought not to be per- 
petuated under a government which claims to protect property 
equally with life and liberty. Besides its manifest injustice, 
it deprives the citizen practically of the principal protection 
(aside from constitutional restraints) against unjust taxation, 
viz., the responsibility of the representative for his acts to 
his constitutents. As respects general taxation where ali are 
equally affected, this operates, but it has no beneficial applica- 
tion in preventing local taxation for public improvements. The 
majority are never backward in consenting to, or even demand- 
ing improvements which they may enjoy without expense to 
themselves. ” 2 Dill. Mun. Corp. 4th ed. 934, note 1.” 


But, as I understand the prior cases and the origin- 
al opinion in this case, the constitutionality of the 
statute in this respect has been heretofore recognized 
by this court, and is recognized by the original opinion 
of the Chief Justice in this case, concurred in by the 
majority of the members of the court including the 
writer. I concurred, not because I had changed my 
views, however mistaken they may have been, but in 
deference to the doctrine that when courts have an- 
nounced, for the guidance and government of individu- 
als, municipalities, and the public, certain controlling 
principles of law, or have given a construction to a 
statute upon which individuals, municipalities, corpo- 
rations and the public have relied in making con- 
tracts, issuing obligations, and other like acts, they 
ought not, as a general rule, to withdraw or overrule 
them, thus distributing rights that have been acquired 
upon the faith that the construction which had been 
announced was the law of the land. (7 R. C. L. 1000.) 
Courts should not always be “slaves to precedent’, but 
without the doctrine of stare decisis there would be no 
stability to the course of judicial decisions, and the 
public would not know how to act nor attorneys how to 
advise their clients. As both the statute, and the con- 
struction given to it by the court in this case, indicate 
that abutting property cannot be assessed for the 
cost of street improvements in excess of the special 
benefits conferred, there is ground for the hope that 
in actual proceedings under the statute, no great in- 
justice will result to abutting owners. I concur there- 
fore that the petition for rehearing should be denied. 
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Harriet Hyer Harrington, 
Appellant, 
Vv. Palm Beach County. 
Fred E. Hummell, Trustee 
in Bankruptcy of the Estate 
of Leslie Harrington, Bankrupt, 
Appellee. 

Decision filed January 5, 1928. 

An appeal from the Circuit Court for Palm Beach 
County, C. E. Chillingworth, Judge. 

Kay, Adams, Ragland & Kurz for Appellant; 

Joanna Vermilye and Albert C. Fordham, of West 
Palm Beach, and Edward H. White of Chicago, Ill., for 
Appellee. 

PER CURIAM. 

In this case answer was filed to a Bill of Complaint 
presented by the Trustees in bankruptcy to effect the 
marshaling of certain assets of the estate of the bank- 
rupt. An answer was filed and a motion was inter- 
posed to strike certain parts of the answer which con- 
stituted a collateral attack upon the judgments, orders 
and proceedings of the bankruptcy court. The motion 
to strike was granted from which order appeal was 
taken. 

The order of the Chancellor should be affirmed up- 
on authority of the opinion in the case of Hull et al 
vs. Burr et al., 64 Fla. 83; 59 Sou. 787, and it so 
ordered. 

Affirmed. 

WHITFIELD, P. J. and TERRELL AND BUFORD, 
JJ., coneur. 
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DIGEST OF CASES FROM FLORIDA IN 
THE UNITED STATES COURTS 


(This digest of cases are the syllabi of the United States District Court, Circuit Court and Supreme Court opinions reported 
in the Federal Reporter and Supreme Court Reporter, copyrighted and published by the West Publishing Company of St. Paul, 
Minnesota, in accordance with the copyright notices contained in the respective issues of the Advance Sheets of the Federal 
Reporter and Supreme Court Reporter reporting the opinions in full. 


A printed report of any case digested herein reported in the Federal Reporter or the Supreme Court Reporter may be 


obtained for 25c by addressing the West Publishing Company of St. Paul, Minnesota). 


Consolidated Amusements, Inc. 
Vv. 

Gober, U. S. District Attorney, et al. 
District Court, S. D. Florida. October 
21, A827. 

No. 374. 

22 F. (2d) 296. 

Act July 31, 1912 Secs. 1-3 (18 USCA 
Secs. 405-407), do not authorize seizure 


of prize fight films not sent or received 
through the mails of a common carrier 
in interstate or foreign commerce. 


Hirsch & Bro. et al, 
Vv. 
Cohen & Brown, et al. 
Circuit Court of Appeals, Fifth Circuit. 
Dec. 9, 1927. 


No. 5083. 
22 F. (2d) 806. 

Where, pending appeal from decree 
dismissing involuntary petition for bank- 
ruptcy, relief sought was obtained as 
result of debtor being adjudged bank- 
rupt on involuntary petition filed by 
other creditors, question raised by ap- 
peal was moot. 


OPINIONS OF THE ATTORNEY GENERAL 


(Through the courtesy of the Attorney General of Florida the Law Journal will from time to time publish those official 


opinions which seem to be of general public interest.) 


December 13, 1927. 

‘Hon. George H. Ford, Chairman, 
State Board of Accountancy, 
815 Barnett National Bank Bldg., 
Jacksonville, Florida. 

ISSUANCE OF TEMPORARY 

LICENSES. 

Dear Mr. Ford: 

Your letter of December 3rd, with ref- 
erence to a further interpretation of the 
Accountancy Law came to my office 
while I was out of the city and, there- 
fore, was not more promptly answered. 

It is my interpretation of Section 16 of 
Senate Bill No. 282 that the purpose of 
said Section was to allow the granting of 
temporary licenses to outside account- 
ants who might be employed to perform 
some work in Florida pursuant to an en- 
gagement made outside of this State. 

A municipality may have been doing 
business for a number of years with an 
outside accountant and may desire to 
continue to use the services of such ac- 
countant, in which event it would em- 
ploy such outside accountant to do this 
work and such outside accountant, if he 
accepted the engagement, would fall un- 
der Section 16. 

You will notice that under Section 16 
licenses are granted at the discretion of 
the Board and that such licenses may 
be refused by the Board in the exercise 
of its discretion if they feel that for any 
reason the applicant is not fairly and 
honestly within the purpose and intent 


of Section 16 in making his application. 
As to this, the Board can make a full 
investigation when each _ application 
comes up. You will understand that 
while the Board has discretion under 
Section 16 to issue or decline to issue the 
license contemplated thereby such dis- 
cretion must be fairly and honestly exer- 
cised by the Board and where a clear case 
falling within that Section arises, the 
Board should grant a license but at all 
events the Board has the power, and it 
is its duty, to protect itself from im- 
position and whenever it is satisfied from 
faces before it that persons applying for 
licenses under Section 16 have in fact 
not secured their engagements outside 
the State, such licenses should be refused 
by the Board in the exercise of its dis- 
cretion under the law. 
Trusting this answers your inquiry of 
the 3rd inst., I am, 
Cordially yours, 
Fred H. Davis, 
Attorney General. 


December 13, 1927. 

Hon. John W. Martin, 

Governor, 

Tallahassee, Florida. 

TERMS OF COUNTY OFFICERS OF 
GULF, MARTIN, GILCHRIST AND 
INDIAN RIVER COUNTIES. 

My dear Governor: 

I have before me your inquiry of De- 
cember 7th, requesting my opinion as to 


the term of office for which the officers 
of Indian River, Martin, Gulf and Gil- 
christ Counties should be commissioned 
in view of the fact that these Counties 
were all created at the 1925 session of 
the Legislature and further in view of 
the holding of the Supreme Court in the 
case of Hon. Elmore Cohen on Novem- 
ber 21, 1927. 

The Constitution provides that the 
term of office of County officers shall 
be for four years. Under the holding of 
the Supreme Court in the Cohen case, 
when a County is created there immedi- 
ately become vacancies in the offices of 
such County, which were required to be 
filled by you by executive appointment 
to hold office until the next General 
Election, at which time there should 
have been elected all the County officers 
for such Counties for a term of four years 
from the first Tuesday after the first 
Monday in January next thereafter. 

In the case of officers of Martin, Gulf, 
Gilchirst and Indian River Counties, 
which are Counties which were created 
at the 1925 Session of the Legislature, 
it appears that each of the officers of 
said Counties, when they were elected 
at the General Election in the year 1926 
should have been given commissions to 
hold their offices for a term of four 
years from the first Tuesday after the 
first Monday in January, 1927. 

From your communication it appears 
that the commissions actually issued to 
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these officers are for a less Term than 
required by law, and therefore, in view 
of the holding of the Supreme Court in 
the Cohen case it becomes your duty, as 
Governor, to revoke the outstanding com- 
missions and issue to the officers of these 
several Counties their commissions to 
hold office for a_ period of four years 
from the first Tuesday after the first 
Monday in January, 1927. 

While the foregoing seems to be very 
clear as the proper course to be pursued, 
having in mind the holding of the Su- 
preme Court in the Cohen case, neverthe- 
less I deem it my duty to call attention 
to the fact that if there is any ques- 
tion or doubt about the matter you may 
also request of the Supreme Court its 
opinion as to the commissions where 
should be issued to the officers of these 
several Counties. 

Respectfully submitted, 
Fred H. Davis, 
Attorney General. 


December 13, 1927. 
Hon. J. B. Royall, 
State Game Commissioner, 
Tallahassee, Florida. 
CONFISCATION OF GUNS, TRAPS, 
ETC. AFTER CONVICTION FOR VI- 
OLATION OF GAME LAW. 
Dear Mr. Royall: 

Section 69 of Chapter 11838, Acts of 
1927, provides for the confiscation of 
guns, fishing tackle, traps, or other de- 
vices except as provided by Section 26, 
used in or accessory to the violation of 
the provisions of the Game Act dur- 
ing the closed season, upon conviction 
of the user thereof, and provides that 
after such articles are forfeited to the 
State of Florida they shall be sent to the 
State Game Commisisoner immediately 
after such confiscation. 

In my opinion, the forfeiture mention- 
ed by this Section should be adjudged 
by the Court before whom the convic- 
tion of the offender is had and unless 
such forfeiture is duly adjudicated and 
ordered by the Court it is not effective 
as the infliction of a forfeiture without 
judicial proceedings would be a depriva- 
tion of property without the process of 
law. 

In giving effect to a forfeiture under 
Section 69, the Court should add to its 
sentence an entry something like this: 

“AND IT IS FURTHER ORDERED 
AND ADJUDGED by the Court that 
(stating device) used in the violation 
aforesaid by the above named defendant 
be and the same is hereby forfeited to 
the State of Florida and shall be sent 
to the State Game Commissioner im- 
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mediately, to be by him disposed of as 
provided by law.” 

Under Section 74 of said Chapter 
11838 like proceedings should be had 
for the forfeiture of a license or permit 
which may have been issued under the 
provisions of the Game Act. However, 
under Section 74 there does not seem to 
be any discretion in the Court to refuse 
to forfeit a license when the offender has 
been convicted. 

Trusting this answers your inquiry of 
December 9th, I am, 

Very truly yours, 

Fred H. Davis, 
Attorney General. 


December 13, 1927. 

Hon. John W. Martin, 

Governor, 

Tallahassee, Florida. 

MOTOR VEHICLE LICENSE LAW— 
CLASSIFICATION OF BUSES 
TRANSPORTING SCHOOL CHILD- 
REN. 

My dear Governor: 

I beg to acknowledge the receipt of 
your letter of December 5th, transmit- 
ting to me letter received by you from 
Hon. A. M. Hall, Chairman, Board of 
School Trustees, Apopka, Florida, with 
reference to the proper interpretation of 
the Motor Vehicle License Law of Flor- 
ida insofar as the same relates to the ap- 
plicable license fee required to be paid 
upon what are commonly known as school 
buses, which are devoted solely and en- 


tirely to the transportation of children . 


to and from the schools of this State. 

Section 1006 of the Revised General 
Statutes of Florida,.as amended, con- 
tains a provision which reads as follows: 

“Provided, further, that motor vehicles 
used for transporting school children to 
and from school under contract with 
school officials shall not be deemed to 
be in use for hire.” 

Section 1011 of the Revised General 
Statutes of Florida, as amended by Chap- 
ter 10182, Acts of 1925, among other 
things, provides that Series C licenses 
shall apply to automobiles for private 
use only, with a seating capacity of 7 or 
less, to which a charge of 50 cents per 
100 pounds gross weight is made. 

Construing all the provisions of the 
Motor Vehicle License Law together, it 
appears to me the intention of the law 
that motor vehicles used for transporting 
school children to and from school under 
contract with school officials shall be 
deemed to be in the same class as pri- 
vate automobiles carrying a Series C 
license tag, regardless of the size or seat- 
ing capacity of such school buses. 

I am of the opinion, in giving effect 
to what is the evident intent of the 
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Legslature in this matter, that the Mo- 
tor Vehicles License Law should be so 
constructed as to follow the issuance of li- 
censes for school buses devoted entirely 
to the transportation of school child- 
ren and which are under contract with 
the school authorities at the same rate 
as private automobiles are licensed, i.e. 
at the rate of 50 cents per hundred 
pounds or major portion thereof, gross 
weight. 

I reach this conclusion because of two 
things appearing in the law: 

First. The law itself shows that there 
was an intention to treat the school buses 
as being in the same general class as 
privately owned automobiles; and 

Second. The reference to “passenger” 
automobiles or buses with a seating ca- 
pacity over 7, etc., as used in the law 
evidently does not have reference to a 
school bus. The word “passenger” has a 
definite, fixed legal meaning and the re- 
quirement for “passenger” automobiles 
must have reference to that class of 
automobiles which are engaged in the 
business of private or common carrier 
and not to have reference to a bus under 
contract with school authorities for trans- 
porting children to and from school in 
the discharge. of the State’s obligation 
to give to each child in the State an 
opportunity to secure a common school 
education. 

If it were not for the fact that the 
reference to automobiles or buses of 
seating capacity of 7 and not more than 
16 is modified by the adjective, ‘passen- 
gers,” the construction placed on this 
law by the Motor Vehicle Commissioner 
would no doubt apply but as the law 
reads at this time the use of the word 
“passenger” before the word “automo- 
biles” has the legal effect of excluding 
school buses from the classification 
thereby made, which in effect leaves 
such automobiles in the ordinary clas- 
sification of automobiles for private use 
only under Series C, even though the 
seating capacity may be more than 7. 

Under the statutes there are two pri- 
mary classes of automobiles—those “For 
Hire” and those not “For Hire.” The 
proviso to Section 1006 takes school 
buses undoubtedly out of the “For Hire” 
class and leaves them in the class of 
automobiles for private use. The desig- 
nation of a special rate for “passenger” 
buses takes the school buses out of that 
class so the only other class in which 
they can remain is the Series C class 
for private use, which takes the rate of 
50 cents per hundred pounds, regardless 
of seating capacity in the case of school 
buses, which are not subject to the seat- 
ing capacity limit specified in Series C. 

Trusting this fully complies with your 
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request for my opinion in the matter, I 
am, 
Very respectfully, 
Fred H. Davis, 
Attorney General. 


December 13, 1927. 

Hon. John W. Martin, 

Governor, 

Tallahassee, Florida. 

COMMISSION OF HON. CLYDE 
OLIVE, CLERK, CRIMINAL COURT 
OF RECORD, POLK COUNTY, FLA. 

My dear Governor: 

I have your letter of December 7th, 
transmitting to me letter received by 
you from Hon. Clyde Olive, Clerk, Crim- 
inal Court of Record of Polk County, 
Florida, with reference to the commis- 
sion of such Clerk. 

The opinion rendered by the Supreme 
Court in the case of Hon. Elmore Cohen, 
referred to by Mr. Olive in his letter 
of November 28th, refers only to of- 
fices which were created by the Legisla- 
ture of 1925. 

As it appears that the Criminal Court 
of Record of Polk County was not cre- 
ated in 1925 but at an earlier date Mr. 
Olive was properly commissioned to hold 
office until the next General Election 
inasmuch as he was appointed to succeed 
an incumbent in office, who resigned. 
See Section 6 of Article XVIII of the 
Constitution of Florida, which reads as 
follows: 

“The term of office for all appointees 
to fill vacancies in any of the elective of- 
fices under this Constitution, shall ex- 
tend only to the election and qualifica- 
ton of a successor at the ensuing gen- 
eral election.” 

From this Section you will notice that 
the commission now held by Mr. Olive is 
a proper one and that he is not entitled 
to receive a commission for four years 
inasmuch as his case is not within the 
same category as that of Mr. Cohen. 

Respectfully submitted, 

Fred H. Davis, 
Attorney General. 


December 14, 1927. 
Hon. J. B. Royall, 
State Game Commissioner, 
Tallahassee, Florida. 
DEALERS OR BUYERS OF GREEN 

AND DRIED FURS—LICENSES. 
Dear Mr. Royall: 

Section 64 of Chapter 11838, Laws of 
Florida, Acts of 1927, provides: 

“It shall be unlawful for any person 
to engage in the business of a dealer or 
buyer in green or dried furs taken from 
fur-bearing animals of the State of 
Floirda, until such person has been li- 
censed as herein provided. A resident 


dealer or buyer shall be required to pay 
a license fee of Ten Dollars ($10.00) per 
annum. A non-resident dealer or buyer 
shall be required to pay a license fee of 
One Hundred Dollars ($100.00) per an- 
num. Application for such license shall 
be made to the State Game Commission- 
er on blanks furnished by him. All deal- 
ers and buyers shall forward to State 
Game Commissioner each two weeks 
during open season a report showing 
number of hides bought and name of 
trapper from whom bought and his li- 
cense number. No common carrier shall 
knowingly ship or transport or receive 
for transportation any hides or furs un- 
less such shipments have marked thereon 
name of shipper and the number of his 
fur animal license, or fur dealer’s li- 
cense.” 


You will notice that the tax imposed 
is upon each “person” who engages in 
the business of a dealer or buyer of 
dried or green furs in this State and it is, 
therefore necessary for each member of a 
firm which may so engage in business to 
have the license required by this Section 
just as each member of a firm of attor- 
neys or doctors has to take out a license, 
there being no license provided for issu- 
ance to firms. 

In the case of a corporation, the cor- 
poration insofar as its principal place 
of business is concerned, would be con- 
sidered to be a person within the mean- 
ing of this section and would have to 
have a license in its corporate name for 


its principal place of business. If it had 


agents going around the State engaged 
in the business of buying green or dried 
furs, each of these agents would be en- 
gaged in the business of a dealer buying 
and dealing in green and dried furs and 
consequently, each such agent should 
have such a license. 

Insofar as individual firms buying 
furs in Florida by correspondence sent 
from outside the State or pursuant to 
orders sent from outside the State such 
persons, firms and corporations thus en- 


- gaged in the transaction of interstate 


commerce would be exempt from the pro- 
visions of any license law in Florida, 
but if a non-resident person, firm or 
corporation sends an agent into this State 
to take part in completing a transac- 
tion such as by inspecting the furs, mak- 
ing payments, etc., then such an agent is 
subject to the tax imposed by Section 
64, which may be taken out either in the 
agent’s name or in the name of the 
company on behalf of its agent. 

Where a resident of Florida is em- 
ployed by a non-resident purchaser to 
buy furs in Florida, the license issued to 
the Florida resident in the Florida’s res- 
ident’s name is all that is required but if 


a non-resident wishes to procure a license 
in his, her or its name such non-resident 
would have to take out a non-resident li- 
cense under the Act. 
Trusting this answers your inquiry of 
December 8th, I am, 
Very truly yours, 
Fred H. Davis, 
Attorney General. 


January 9, 1928. 
Hon. W. F. Allen, 
State Motor Vehicle Com’r, 
Tallahassee, Florida. 
CLASSIFICATION OF MOTOR VE- 
HICLES OPERATED BY WARE- 
HOUSEMEN. 
Dear Mr. Allen: 

I have your letter of January 6th, re- 
questing my opinion as to the proper 
classification to be made in the licens- 
ing of motor vehicles operated by ware- 
housemen in this State in instances 
where a charge for drayage is made in 
connection with the operation of such 
motor vehicles. 

Chapter 10182, Laws of Florida, Acts 
of 1925, amending Section 1006, Revis- 
ed General Statutes ‘of Florida, con- 
tains the following definition of a “For 
Hire” vehicle: 

““For Hire’ as defined in this Chap- 
ter shall include all motor driven ve- 
hicles, or trailers, hauled by a motor 
vehicle, in use for transporting persons, 
commodities or materials for compensa- 
tion, or such motor vehicles as may be 
let or rented for a consideration, Provid- 
ed, that Motor Vehicles temporarily used 
by farmers for the transportation of Ag- 
ricultural or Horticultural products from 
farms or groves to packing houses or to 
points of shipment by transportation 
companies shall not be held to be oper- 
ating for hire.” 

It will be noted under this definition 
any motor vehicle used for transporting 
a commodity for compensation, as well 
as any motor vehicle which may be rent- 
ed to another for a consideration, is class- 
ed as a “For Hire” vehicle. 

The last proviso of Section 1011, Re- 
vised General Statutes, as amended by 
this Chapter, provides that the Comp- 
troller shall have authority in disputed 
cases to determine the classification of 
any vehicle required to be registered 
under the Act and the amount of fee 
charged shall be paid therefor. You, as 
successor to the Comptroller, would 
therefore have the same power to de- 
termine this matter as the Comptroller 
would. 


There are undoubtedly cases which 
might be termed as falling within the 
twilight zone between “For Hire” and for 
private use classifications but I think 
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it is quite clear that wherever a motor 
vehicle is employed for transporting 
persons or commodities and a separate 
charge is made therefor by way of dray- 
age, even if the amount charged covers 
the bar cost of the drayage, the vehicle 
so employed is a “For Hire” vehicle 
within the purpose and intent of the law. 

The theory upon which a difference is 
made in the license charged for vehicles 
for private use and “For Hire” is that a 
vehicle used under circumstances requir- 
ing it to be licensed as a “For Hire” 
car will be used considerably more over 
the highways than one designed, adapted 
to, or employed for, private use only. A 
much higher rate of tax, therefore, has 
been fixed for the “For Hire” classi- 
fication than for the “private use’ clas- 
sification. 

I am, therefore, of the opinion that you 
should require a “For Hire” license for 
the registration of all motor vehicles 
used in the transportation of persons or 
commodities where any compensation is 
received by the owner or operator of the 
vehicle for the haul of the person or the 
commodity, whether the compensation 
provides a profit to the owner or oper- 
ator or not. 

In every case where the haul is com- 
pensated for as a distinct item no mat- 
ter how indirect the same may be or by 
what subterfuge the same may be ac- 
complished, the Motor Vehicle Commis- 
sioner may classify the vehicle as a “For 
Hire” vehicle as he has undoubted pow- 
er to do under the last proviso of Sec- 
tion 1011 of the Revised General Statutes 
of Florida, as amended by Chapter 
10182, Acts of 1925, which commits the 
determination of these disputed ques- 
tions of fact to the Motor Vehicle Com- 
missioner. 

I return herewith letter from the Vann 
Warehouse Company, Jacksonville, Flor- 
ida, 

There are also enclosed herewith 
copies of letters dated March 24th, 1927 
and June 11th, 1927, which may be of 
value to you. 

Very truly yours, 

Fred H. Davis, 
Attorney General. 


January 11, 1928. 
Hon. Stewart C. Thompson, Director, 
Bureau of Vital Statistics, 
State Board of Health, 
Jacksonville, Florida. 
REGISTRATION. 
Dear Mr. Thompson: 

Chapter 12005, Acts of 1927, requires 
registration of every license to practice 
medicine, osteopathy, chiropractics, na- 
turopathy, midwifery and every other 
medical and or material method of the 
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practice of healing art, before the licen- 
see begins to practice. 

I am of the opinion that the words: 
“every other medical and or material 
method of the practice of the healing art” 
as used in this Act are words of general 
import which are limited by the speci- 
fication of the particular words thereto- 
fore used and that the principle of nosci- 
tur a sociis or ejus idem generis applies 
and limits the general words to the same 
class of things as are covered by the spe- 
cific words. 

In short, podiatrists would be required 
to register as their practice is kindred 
and similar practice of medicine but 
is limited to a specific portion of the hu- 
man body. 

Dentists on the other hand, can hard- 
ly be called practitioners of the same 
kind of science as ordinary doctors, and, 
therefore, I think that they are exclud- 
ed, unless, of course the practice of den- 
tistry is held to embrace the right to 
give treatments for human ailments due 
to correction of dental deficiencies. As 
I understand the same, some dentists do 
this and some dentists do not. 

It is possible that there might be a 
distinction between the practice of den- 
tistry and the ordinary practice of med- 
icine. However, if the license of the den- 
tist authorizes, and the practice of his 
science embraces a certain degree of sur- 
gery and therapeutic treatment such as 
would ordinarily be administered by a 
physician, a dentist would be as meuh 
within the requirement to register as 
would the podiatrist. As to dentists the 
question should be determined by a con- 
sideration of what the dentist is licens- 
ed to do under the rules and regulations 
of the Dental Board and the laws of 
Florida. 

With kind personal regards, I am, 

Sincerely, 

Fred H. Davis, 
Attorney General. 


January 24, 1928. 
Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 
SPECIAL TAX SCHOOL DISTRICT 
TAXES—ASSESSMENT AND COL- 
LECTION. 
Dear Mr. Amos: 

I am in receipt of your letter of Jan- 
uary 18th, in which you ask my opin- 
ion as to the proper mode of assessing 
and collecting Special Tax School Dis- 
trict taxes which have been levied pur- 
suant to vote of the people and as re- 
quired by the Constitution. 

Section 571 of the Revised General 
Statutes of Florida provides that it 
shall be the duty of the Trustees of Spe- 
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cial Tax School Districts on or before 
the first day of June in each year to 
prepare an itemized estimate showing 
the amount of money necessary and 
likely to be raised for the district for the 
next ensuing scholastic year, and to cer- 
tify therein the rate of millage voted to 
be assessed and collected upon the tax- 
able property within the special school 
district for that year. This statement 
should also show the number of miles of 
railroad track and telegraph lines with- 
in the boundaries of the district and 
should be in triplicate—one copy to be 
filed with the Clerk of the Board of 
County Commissioners, one copy with the 
Comptroller and one copy with the Coun- 
ty .Board of Public Instruction except 
where there are no railroads or telegraph 
lines in the district, in which case no 
itemized estimate need be furnished to 
the Comptroller. 

Secton 572 of the Revised General 
Statutes makes it the duty of the Coun- 
ty Commissioners thereupon to order the 
Assessor to assess and the Collector to 
collect the amount legally assessed upon 
the property of the Special Tax School 
Distirect at the rate of millage designat- 
ed by the Board of Trustees and to pay 
the same to the County Treasurer. It 
is also made the duty of the Comptrol- 
ler to assess all railroads and railroad 
property, together with telegraph lines 
and telegraph property situated in such 
Special Tax School District and to collect 
the taxes thereon in much the same man- 
ner as required by law to assess and col- 
lect said taxes for State and County pur- 
poses and to remit the same to the 
Treasurers of the Counties to be by them 
held to the credit of each Special Tax 
School District fund and to be paid out 
as provided by law. 

Section 573 makes it the duty of the 
County Tax Assessor to furnish the total 
of the amount of Special Tax School Dis- 
tricts assessed to the Board of Public 
Instruction. 

In regard to the amount of taxes which 
is levied in Special Tax School Districts 
to support Special Tax School District 
Bonds, the provisions of Secton 5938, Re- 
vised. General Statutes, require that it 
shall be the duty of the County Com- 
missioners of a County to levy annual- 
ly a tax upon all real and personal 
property, railroad and telegraph and tele- 
phone lines, owned or situated within the 
said Special Tax School District not to 
exceed 5 mills on the dollar sufficient to 
raise and pay the interest on the Special 
Tax School District Bonds and suffici- 
ent to create the sinking fund for the 
payment of the principal of the Bonds. 
Substantially the same proceedings for 
the assessment and equalization and ‘col- 
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lection of the tax exists as for other 
County taxes. 

I note your statement that the Sea- 
board Air Line Railway Co. has refused 
to pay the taxes assessed on their lines 
in Madison County for the benefit of 
Special School Districts Nos. 1 and 7. 

In my opinion the requirements of the 
above cited statutes relating to the as- 
sessment and collection of Special Tax 
School Districts must be substantially 
followed in order to make the tax levied 
enforceable and any tax which is not 
properly levied by the Board of County 
Commissioners as required by the stat- 
utes above referred to could be legal- 


ly enforced against the Railroad Com- 
pany. 

I might call your attention to the fact 
that within the past two years much liti- 
gation has been had with the railroad 
companies of this State relating to Spe- 
cial Tax School District taxes and we 
want to avoid doubtful questions. Lo- 
cal authorities should be very particular 
to see that the law is strictly complied 
with in the assessment of these taxes 
as the State officials are unable to make 
collection of these taxes if they are not 
assessed properly by local authorities. 

Of course, if the taxes against the Sea- 
board Air Line Railway in the District 


in question have not been legally assess- 
ed for the year referred to as yet, which 
matter I have not sufficient information 
on to base an opinion, the same might 
be reassessed for the coming year. 

I return herewith correspondence of 
Hon. T. C. Simms, County Superinteni- 
ent of Public Instruction, Madison, Fla., 
dated January 12th and also letter from 
W. L. Stanley, Vice President, Seaboard 
A. L. R. Co., which relate to the above 
matter and which were submitted with 
your letter of the 18th. 

Very truly yours, 

Fred H. Davis, 
Attorney General. 


NOTES AND COMMENT 


FURTHER COMMENT ON LIEN OF 
JUDGMENTS AND DECREES IN 
UNITED STATES COURTS 
By W. H. Baker, 
Jacksonville Bar. 

There appeared in the December is- 
sue of the Journal a letter on the sub- 
ject of the lien of judgments and decrees 
recovered in the United States District 
and Circuit Courts. Again in the Janu- 
ary issue there was another letter on 

the same subject. 

The writers of these letters contend 
that the Florida Act of 1925, Chapter 
10166, is unconstitutional. The Supreme 
Court of the United States in Rhea vs. 
Smith, in a decision delivered on May 30, 
1927, laid down certain principles which 
if applied to the Act of 1925 would 
render that Act unconstitutional. The 
writer agrees with these gentlemen that 
the Act of 1925 is unconstitutional, but 
he desires to call attention to certain 
other legislation of the State of Florida 
which they omitted in their letters. 

The Act of Congress of August Ist, 
1888, as amended (U.S. Comp. St. 1916, 
Sec. 1606; 4 Fed. Stat. Am. 2nd Ed. 
Pg. 608) appears in full in the Janu- 
ary issue of the Journal and it is un- 
necessary to set it out again. This Act 
prescribes the territorial extent of the 
lien of judgments recovered in the Unit- 
ed States Courts and the time and con- 
ditions under which the lien of such 
judgments attaches. The Statute also 
provides that “This act shall be applic- 
able (in a state) wherever and only 
wherever the laws of such State shall 
authorize judgments and decrees of the 
United States Courts to be registered, 
recorded, indexed, or otherwise conform- 
ed to the rules and requirements relating 
to judgments and decrees of the Courts 
of the State.” 


I think the word “authorize” is in- 
tended to mean and is used in the sense 
of “permit.” 

In 1905 the Legislature of Florida 
passed the Statute known as Chapter 
4399: 

“Section 1. That the clerk of the cir- 
cuit court in each county of this State 
be authorized to enter in his record of 
foreign judgments certified transcripts 
of the judgments and decrees of the Unit- 


ed States Courts held in the State of. 


Florida, which may be presented to him 
for that purpose.” 

This statute was incorporated in the 
General Statutes of 1906, in Section 1831, 
and it was again incorporated in the Re- 
vised General Statutes-of 1920, in Sec- 
tion 3076. The language in both of 
these revisions is: 

“* * * A Record of Foreign Judg- 
ments, in which the shall enter all trans- 
eripts of judgments in other counties 
of the State, and of judgment of county 
courts, county judges and justice of the 
peace courts, and judgments and decrees 
of United States courts held in this 
State: * 

Since 1905 Florida has made provision 
for the recording of judgments and de- 
crees of the United States Courts. 
These Statutes do not attempt to control 
or to any wise fix the liens of such judg- 
ments and decrees. The Act of Congress 
of August Ist, 1888 as amended does 
that. The Florida Statute simply per- 
mits or authorizes the record of the 
judgments and decrees 

If the Act of 1925 is void, it was void 
from its enactment. Therefore, it in no- 
wise repealed the above provision of the 
Revised General Statutes embodied in 
Section 3076. ; 

Consequently I suggest that the at- 
tempted passage of the Act of 1925 does 


not make any change in the law and the 
law is now as it has been since 1905. 
The lien of a United States Court judg- 
ment or decree attaches from the date 
of its rendition in the County or in the 
State where the Court sits at which the 
judgment or decree is rendered; and in 
other counties in the state only from 
the date of the record of the judgment 
or decree in the Foreign Judgment Book. 
In other words, the judgments and de- 
crees of the United States Courts are 
placed on the same footing as judg- 
ments and decrees rendered in the Cir- 
cuit Courts of the State. 

Section 2939 R. G. S. attempts to 
make a distinction in the Statute of 
Limitations between Judgments of the 
State Courts and Judgments of the Unit- 
ed States Courts. The Statute makes 
judgments of the former Courts have a 
limitation of twenty years and of the lat- 
ter seven years. 

Section 2722 R. G. S. provides that 
certified copies of judgments of the Cir- 
cuit Courts of the State shall be ad- 
missible in evidence without the intro- 
duction of the proceedings leading to the 
judgments. Both of these statutes are 
discriminatory against judgments and 
decrees of the United States Courts. The 
fityit above mentioned is undoubtedly 
unconstitutional for the same reason that 
the Act of 1925 is; and it may be ar- 
gued that second is for the same reason. 


THE DUTY OF THE LAWYER. 
Address by Hon. A. J. Rose, Circuit 
Judge of the Eleventh Judicial 
Circuit. 

(Delivered December 20th, 1927, at the 
first annual banquet of the Law School 
of the University of Miami.) 

When I received the invitation to be 
present tonight and was told this was 
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a gathering of the law students of the 
University of Miami, I readily accepted 
the invitation. Under ordinary circum- 
stances I do not get a great deal of fun 
in attending a banquet, not because I 
do not like to meet people and enjoy 
the pleasures of social contact, but be- 
cause as a rule a banquet means much 
talk, and I can and do hear a great deal 
of that every day. Some of it is good, 
I do not say any of it is bad, but some- 
times some of it is very indifferent and 
when night comes I am usually ready 
for quiet if not for solitude. I am very 
much interested in the young lawyers 
and in the students who are preparing 
for the Bar, and I thought that if any- 
thing I could say would be helpful to 
them, it would give me a great deal of 
pleasure to say it. When the invitation 
came to be here and to speak to you, I 
naturally thought of a subject that might 
interest you, and the subject itself was 
not hard for me to find, but it involved 
some sort of preaching. I met a friend 
of mine, who is a distinguished member 
of our Bar, and told him what was in my 
mind and asked his opinion about it and 
he was quite earnest in saying that it 
was an appropriate subject indeed for 
the oceasion and could not be too earn- 
estly emphasized, and so if I have made 
a mistake I can say to him “Now, see 
what you have got me into.” What sort of 
a defense that would be, I leave to 
your own ingenuity. You can work it 
out at your leisure. 

Many years ago I read an address to 
a law elass given by Mr. Carter of New 
York. He was the senior member of the 
firm of Carter, Hughes & Dwight, a 
successful lawyer of high standing, and 
Mr. Hughes of that firm became the 
Governor of New York, afterwards Sec- 
retary of State and then Justice of 
the United States Supreme Court. Mr. 
Carter told the young men that he was 
not going to tell them to be honest or 
to be ethical in their conduct, because 
he assumed that they knew enough to 
know that they could not succeed with- 
out they had these qualities, so he em- 
phasized the importance of a well kept 
office and the necessity of a filing sys- 
tem and of promptness in keeping it up 
with all correspondence. I recall that 
he advised young men who were enter- 
ing into a partnership to be quite care- 
ful in selecting their partners. He sug- 
gested as an ideal partnership one where 
there was a Protestant, a Roman Cath- 
olic and a Jew and to be careful that the 
political affiliations of the members were 
such that there would always be a Re- 
publican and a Democrat member. You 
can see that it was an intensely prac- 
tical address to the young men, and 


while he was a lawyer of high ethical 
standards, he did not assume that it was 
necessary to stress that ethical conduct 
that all lawyers must observe if they 
expect to make any substantial success 
in their profession. It is of these eth- 
ical rules of conduct that I wish to 
speak tonight. 

There is nothing original in what I 
shall say. It has been said again and 
again. It is not limited to our country 
but is constantly repeated in all civilized 
countries. It is not new to any lawyer 
here and I hope it is not new to the 
young men here who are preparing for 
the Bar. But it cannot be too often re- 
peated nor too seriously emphasized. 
“For precept must be on precept; pre- 
cept upon precept; line upon line; here 
a little, there a little.” 

In your profession you will find many 
difficult and delicate questions of duty 
arising. There will be many tempta- 
tions to swerve you from the path of 
duty. You will find questions that pre- 
sent pitfalls and it will require your 
courage and self-denial and resolution to 
escape them; you will find high moral 
principle as the only guide to light you 
safely through and light your way. 

You must if you would succeed have 
a high respect for your profession. If you 
read the history of your country you can- 
not fail to have a lofty pride in the part 
that has been played by the lawyers of 
this country. It was a lawyer who was 
the author of that great document, the 
Declaration of Independence. Without 
lawyers we would have had no consti- 
tutional government and without them 
constitutional government could not have 
been maintained. It was that Great 
Judge, Chief Justice Marshall, who in 
his opinions breathed of life into the 
Constitution of the United States and 
made it a living thing and made it pos- 
sible for this country to become a na- 
tion. And in the making of that Consti- 
tution no one took so large a part as the 
lawyers of that day, men of great abil- 
ity whose sense of duty and patriotism 
has never been equalled in any country 
by men of any calling. 

But this work was not done by men of 
craft, for it is said that craft is the vice 
of the profession and not its spirit. It was 
not done by trick, for such has been 
ealled professional prostitution. And 
it was not done by falsehood, which has 
been termed professional apostasy. Study 
the law. Prepare thoughtfully every case 
that comes before you, and present it 
with truth and integrity. Do not re- 
sort to artifice for you will find that in- 
tegrity will do more for you than the 
cleverest devices. The power of honesty 
you will find to be the rule; and the pow- 


er of fraud you will find to be the ex- 
ception. 

The oath of all of us at the Bar is 
grounded upon duty. I believe it was 
Robert E. Lee who said that ‘duty’ was 
the greatest word in the English lan- 
guage; and all the zeal you may have 
for a client should never let you forget 
that your profesion is a duty. Keep be- 
fore you your duty when’ it is well and 
faithfully performed it is the lawyer’s 
glory. 

I was present a short time ago at a 
gathering of lawyers who met to voice 
their regrets and pay their respects to 
a judge who recently died. (Reference is 
made to the death of United States Judge 
Rhydon Call of the Southern District of 
Florida.) A distinguished judge and 
prominent members of our local bar paid 
high tribute to his virtues, and I could 
hear running through all that was said 
that the outstanding character of this 
man over and above his great ability 
was his honor and integrity as a man 
and a judge. There were things said in 
affectionate remembrance of him, there 
were things said of his ability; but it 
was not difficult for a listener to hear, 
over and above these things, their proud 
feeling of his high honor and his un- 
swerving devotion to duty. I feel that 
could you young men have heard the trib- 
utes paid to his memory, it would have 
surprised you and spurred you on to a 
higher resolve to maintain those canons 
of professional ehtics so essential to 
success at the bar. 

Look about you here at home, look 
elsewhere, you will easily see that the 
really successful men of your profes- 
sion are those who maintain the high 
standards of the profession. Trace the 
history of the great names of our nation- 
al and state courts and you will find the 
same story. Honor and integrity have al- 
ways been their portion. 

In our profession, ability, coupled with 
application, counts for much, but if those 
who possess these qualifications are re- 
gardless of the best ethical standards, 
-their success at the bar finally becomes 
tainted with suspicion by the public as 
well as the Bar, and such a man is like 
Ishmael, with him his hands against 
every man and every man’s hand against 
him. 

The profesion of law seldom results in 
the accumulation of riches. But if you 
sincerely intend to make it your life’s 
work to apply yourself to it intelligent- 
ly, prepare your cases thoroughly. As a 
friend of mine says “saturate yourself 
with your case”; then if you work like a 
horse and live like a hermit, having an 
honest and becoming pride in being a 
member of an honorable profession and 
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maintaining its best traditions, there is 
every reason to believe you can attain a 
competency and be useful and honorable 
member of your community, and more 
than this, no man can expect. 

I thank you for the privilege of be- 
ing before you and wish all of you a 
Merry Christmas and Happy New Year 
and a prosperous and honorable career. 


NOTES ON REED, ET AL., 
VS. 
MOORE, ET AL., 
109 SOU. 86. 
By C. C. Copp, of the Jacksonville Bar 

The report of the above case is the 
opinion of the Supreme Court on three 
separate cases but which cases involve 
the rights and remedies of the parties 
under certain facts which were argued 
before the Supreme Court at the same 
time and considered by the Supreme 
Court practically as one case. The de- 
cision, of course, does not show the his- 
tory of the cases which may be of in- 
terest to the Bar. 

The question at issue arose between 
a grantee from the original landlord and 
the assignee from the original lessee. 
McCullough being the owner of the pro- 
perty executed an instrument purport- 
ing to be a lease for five years, contain- 
ing an option for renewal and an option 
to purchase, which lease was defective 
in that it had only one witness to the 
execution. The original tenants, Jerni- 
gan and Pillars, entered into possession 
of the property and thereafter Jernigan 
died and his wife as Executrix of the 
Estate, endorsed on the back of the lease, 
an assignment of the Jernigan interest 
to S. B. Moore, but this assignment was 
defective in that it was not under the seal 
of the grantor. Pillars also assigned his 
undivided half interest to Moore, which 
assignment was likewise defective in fail- 
ing to have the seal of the grantor. Moore 
entered into possession and subsequently, 
in March, 1922, assigned the lease to 
Peninsular State Oil Company, which as- 
signment was also defective for lack of 
seal. 

There had been a continuous posses- 
sion by the original lessees and those 
claiming under them, from January 1921, 
the date of the original lease, up to the 
time the various suits were instituted 
and while the Peninsular State Oil Com- 
pany was in possession, McCullough, the 
original owner and landlord, sold the 
property in question to A. B. Moore (who 
was not related to S. B. Moore, the one 
time tenant), which conveyance was 
made in November 1922. The oil com- 


pany remained in possession until Octob- 
er 1924, at which time the leasehold in- 
terest was assigned to E. C. Reed, a 


married woman. All of the tenants had 
attorned to the original owner, McCul- 
lough, and to the subsequent owner, A. 
B. Moore, though the payment of rentals 
was somewhat irregular in that such pay- 
ments were made at times when due, at 
times before due and at time after the 
due date. No objection had been made 
on account of the irregular payment of 
rentals prior to the beginning of litiga- 
tion between the parties. 

The relation of the parties were satis- 
factory until the decided increase in val- 
ues in that locality during 1924 and 1925. 
The option to purchase was based upon 
a Fifteen Thousand Dollar ($15,000.00) 
valuation and in the latter part of 1924 
the value had increased to more than 
double such option price. A. B. Moore, 
the subsequent owner of the property 
thereupon served notice to quit upon the 
tenants and also notice cancelling the 
options of renewal and purchase. Upon 
the failure of the tenant Reed to vacate 
the property, action was commenced in 
the County Judge’s Court to evict the 
tenants. The tenant countered by filing 
her bill in the Chancery Court to enjoin 
the petitioner in the Count Judge’s Court 
from further proceeding in that Court 
and also to specifically enforce an agree- 
ment to make a lease based upon the 
theory of treating the defective lease 
as a contract to make a lease. A further 
suit on the Chancery side was instituted 
for specific performance based upon 
tender of the purchase price pursuant 
to the option, and refusal to convey. 
General demurrers were filed to both 
bills of complaint, which demurrers were 
sustained. Reed thereupon filed in the 
County Judge’s Court, a plea upon equit- 
able grounds which practically contained 
the allegations in the bill of complaint 
except the prayers for affirmative relief, 
in that the equitable plea was merely de- 
fensive. Motion to strike the equitable 
plea was filed and after argument, the 
County Judge entered an order refusing 
to pass upon the motion to strike upon 
the theory that the County Judge had no 
jurisdiction in equitable matters and the 
equitable plea on its face presented facts 
and issues beyond the jurisdiction of the 
County Judge. The petitioner in the 
County Judge’s Court thereupon applied 
by mandamus to the Circuit Court for 
an order directed to the County Judge 
compelling him to rule upon the motion 
to strike. After return in the manda- 
mus case and argument, a premptory 
writ was issued, directed to the County 
Judge, but as the issuance of the writ 
of mandamus could be superseded, writ 
of error was immediately taken and at 
the same time, appeals were entered in 
the two Chancery cases, thus presenting 


all three cases to the Supreme Court and 
allowing the tenants to remain in pos- 
session pending decision by the Supreme 
Court. 

There were many interesting questions 
involving in the litigation but all three 
cases hinged upon three main questions 
which were: 

First, the question of forfeiture for 
non-payment of rents when due; second, 
the effect of the defective assignements; 
and third, the effect of the defective lease. 

The first question which, of course, 
must have been decided in the affirmative 
in order to reach the conclusion arrived 
at by the Supreme Court, was the ques- 
tion of forfeiture on account of nonpay- 
ment of rents when due. The bill of com- 
plaint was so framed as to affirmative- 
ly show that the rental payments had 
not been made strictly in accordance with 
the terms of the lease as to time but the 
bill also affirmatively alleged that for 
a number of years the tenants attorned 
to the respective owners of the fee, at 
rather irregular dates but all rental pay- 
ments had been accepted and no ques- 
tion raised as to such payments during 
this time. Under the general theory of 
the equitable relief against forfeitures, 
it is logical to presume that the Supreme 
Court followed the principle that the 
dealing between the parties had waived 
the strict enforcement of the right to 
prompt payment. The condition author- 
izing the termination of the tenancy is 
for the benefit of the landlord and hence 
may be waived by the landlord and the 
estate is not wholly void upon the breach 
of the covenant of prompt payment. 

Thompson on Real Property, Section 

1438; 

Pomeroy‘s Equity Juris Prudence, 

Sec. 453. 

The landlord by his words and conduct, 
having led the Lessee to believe that he 
would not enforce a forfeiture provided 
in the lease, is equitably estopped to 
avail himself of the forfeiture clause. 

2 Thompson on Real Property, 585. 

See also as to relief against forfeiture, 

McCaskill v. Union Naval Stores, 59 

Fla. 571, 52 Si. 961; Farmer v. Pitts 

(Neb.) 187 N. W. 98, 24 A. L. R. 719 

and note; Laurence v. The Mayor, 71 

Ga. 392; Westmoreland v. DeWitt (Pa.) 

5 L. R. A. 781; and exhaustive note 

appended to the case of Bonfiles v. 

Ledons, 266 Fed. 507, 16 A. L. R. 430. 

The second main question involved was 
with reference to the effect of the several 
assignments which did not comply with 
the statutory requirements to vest a 
valid legal interest. As held by the Su- 
preme Court, these several assignments 
were at least sufficient in equity to pass 
the interest under the instrument and 
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this decision by the Court is amply sus- 
tained by the authorities. 

Williston on Contracts, Section 415; 
Cotton v. Williams, 1 Fla. 37; Robinson 
v. Perry, 21 Ga. 183, 68 Am. Dec. 455. 
Our Supreme Court has followed the 

general rule that an assignee may obtain 
the benefits of an assignment even 
though the assignment may not satisfy 
the statute of frauds. 

Craven v. Spencer, 40 Fla. 135, 23 
So. 881; Florida Yacht Club v. Renfroe, 
87 Fla. 154, 64 So. 742. 

The principal point of the decision is 
with reference to the rights and remedies 
of the Lessee under an instrument de- 
fectively executed by reason of lack of 
seals, witness or other statutory require- 
ments. 

Though defective as a conveyance or 
transfer, it does not necessarily follow 
that the party to whom such instrument 
is given obtains no rights thereunder. 
We ordinarily consider merely Section 
3787 of the Revised General Statutes, 
but in arriving at the rights of the 
parties it also becomes necessary to con- 
sider Section 3872 of the Revised General 
Statutes. Though these sections are 
widely separated in the present revision 
of the general acts of Florida, neverthe- 
less, they are closely related and come 
from a common source. Section 3787 
is placed under Chapter 1 of the Fourth 
Division relating to alienation by deed, 
whereas Section 3872 is placed under 
Chapter V relating to Certain Personal 
Contracts. Section 3787 was originally 
Section 1 of an Act passed November 
15, 1828, and Section 3872 is Section 10 
of the same Act. For convenience, the 
first section may be termed the Statute 
of Deeds and the latter section termed 
the Statute of Frauds. 

Under the common law, no written 
instrument was required for the con- 
veyance of lands which were said to lie 
in livery. The Statute 29 Charles II. C 
1-3 provided that all freeholds and terms 
of years for more than three years, could 
be conveyed only by deed or writing, but 
frecholds must be accompanied by livery 
or seizure. The Statute of Charles was 
subsequently changed by the Statute 
of 8 and 9 Victoria C 106, which provided 
that an immediate freehold would lie 
in grant as well as in livery. (See 2 Minor 
Inst. 66). 

Our statutes now under consideration 
follow very closely the Statute of Vic- 
toria. In this connection, it is rather in- 
teresting to know that Judge Thompson, 
under the authority of an act passed De- 
cember 27, 1845, undertook to compile 
the British statutes in force in the State 
of Florida, and listed the Statute of 29 
Charles as being in force in the State of 


Florida, though it was listed by Judge 
Thompson under the heading “Wills.” 
This list is now in thé custody of the 
Clerk of the Supreme Court of Florida, 
though there is no evidence that the list 
was ever reported to a subsequent legis- 
lature and the list was ever reported to a 
subsequent legislature and the list was 
never approved by any subsequent legis- 
lature and the list was never ap- 
proved by any _ subsequent legis- 
lature as was contemplated by the origin- 
al Act authorizing the Thompson compli- 
cation. This list of British Acts is entire- 
ly distinct from the Thompson Digest 
of Florida Laws (See Jan. Law Journal, 
Page 67, for reprint of this important 
Compilation—KEditor). 

The English Statute of Frauds and al- 
so the Florida Act of 1828 and particul- 
arly Sections 1 and 10 above referred to, 
as indicated in the title of the English 
Statute, were for the purpose of pre- 
venting frauds and prejuries and our 
Statute of Deeds was primarily aimed at 
the prevention of frauds in the transfer 
of real estate, which, under the common 
law, could pass by livery. The Statute 
of Charles required a written instrument 
and also required livery, whereas the 
Statute of Victoria provided that title 
might pass by deed alone, and our Act 
is similar to the Statute of Victoria in 
allowing conveyances by deed alone. 

Section 3872 of our Revised General 
Statutes does not deal with the convey- 
ance of an estate in property but, by its 
terms, among other things provides that 
no action shall be brought upon any con- 
tract for the sale of lands, tenements and 
hereditaments or any interest in or con- 
cerning them or for any lease thereof 
for a period longer than one year unless 
the agreement or promise shall be in 
writing, signed by the party to be charg- 
ed. It will be noted that, under the latter 
Act, the formalities of seals and witness- 
es are not required and the only require- 
ment is the signature of the party to be 
bound or his lawfully authorized agent. 

The general rule adopted by the vari- 
ous courts with reference to defective 
deeds or mortgages is that a defective 
deed or mortgage will be treated in a 
court of equity as a contract to make a 
deed or mortgage and may be specifical- 
ly enforced as such. (See Thompson on 
Real Property, Section 4511). The Courts 
of equity have also treated the Statute 
of Frauds in the same way as fastening 
a personal obligation upon one party to 
prevent him from using the protection 
afforded by the Statute to affirmatively 
perpetuate a fraud. (See Pomeroy’s 
Equity Juris Prudence, Section 431) and 
more precisely stated an agreement in 
writing to create a mortgage, or a mort- 
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gage defectively executed or any imper- 
fect attempt to create a mortgage will be 
treated as a contractual obligation which 
meets the requirements of the Statute 
of Frauds though it does not meet the re- 
quirements of the Statute of Deeds and 
will be specifically enforced, treating it 
as a contract to make a mortgage. (See 
Love vs. Sierra Nevada, (Cal.) 91 Am. 
Dec. 602). The same rule has been ap- 
plied in treating an instrument purport- 
ing to convey land where it is defective 
as to witnesses, the court holding that if 
actually signed by the grantor, it would 
be good as an agreement to convey and 
would be specifically enforced in equity. 
(See Sparks v. Woodstock, 87 Ala. 294). 
Though not going to the extent of the 
Alabama case, our own Supreme Court 
has stated that it is not clear that a 
defective deed can be ignored as confer- 
ring no equitable rights upon the pur- 
ported grantee (See Scott v. Jenkins, 46 
Fla. 518, 35 So. 101). 

The English cases construing the 
Statute of Charles and of Victoria have 
also followed this rule of construction, 
that though an instrument purporting to 
eonvey an interest in real property may 
be defective and by reason of such defect 
may convey no interest in the property 
which would be recognized in a court of 
law, yet in a proper case, a court of 
chancery may intervene, treat the defec- 
tive instrument as a contract complying 
with the Statute of Frauds and specifical- 
ly enforce it in favor of the holder. 

This question of construction has also 
been considered by our Supreme Court 
in the case of Ward v. German-American 
Lumber Company, 62 Fla. 582, 56 So. 
565, and in Kalil v. Florida National, 18 
Fla. 548, 88 So. and also in the case of 
Reed v. Moore, 109 So. 86. 

It would seem to be sound logic that 
where a court of equity will specifically 
enforce a contract which meets the re- 
quirements of the Statute of Frauds, it 
should certainly recognize a defective 
instrument as such a contract when the 
defective instrument is usually full and 
complete in its terms as a contract and 
is accordingly executed with a great deal 
more formality and ceremony than the 
mere contract to convey or the memoran- 
dum required under the Statute of 
Frauds. In the ordinary case, a deed 
or other conveyance may be full and 
complete in all of its terms, properly 
signed and sealed, but witnessed by only 
one witness. Being defective, it is not 
admissible in evidence as a conveyance 
of the property but it is much more for- 
mal in execution than the memorandum 
signed by the party to be charged, re- 
quired under the Statute of Frauds, and 
it would seem to be a poor rule which 
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would make such a defective instrument 
absolutely void and a nullity in law. 
Such a defective instrument would re- 
quire affirmative action on the part of 
the holder if he would perfect his inter- 
est in the property and the protection of 
the chancery court would be fully avail- 
able to the maker of such a defective in- 
strument to protect him against any 
fraudulent attempt to deprive him of his 
property. 

From an examination of the authori- 
ties, it would seem to be the true rule 
that where the holder of a defective in- 
strument affecting the title to real prop- 
erty takes appropriate proceedings in a 
chancery court and is not guilty of laches 
or conduct which might warrant the 
court in refusing its aid, such defective 
instrument will be treated as a contract 
under the Statute of Frauds and enforce- 
able as such. 


THE LAKELAND DECISION, 
By G. P. Garrett, 
Orlando Bar. 
(Reprinted from “The Bond Buyer” Jan. 
14, 1928.) 

It would probably be very conserva- 
tive to say that the security of hundreds 
of millions of dollars of Florida munici- 
pal bonds was affected by the recent de- 
cision of the Florida Supreme Court in 
the case of Atlantic Coast Line Railroad 
Company v. City of Lakeland. 

The decision deals with the validity 
of the procedure provided for by 
Chapter 9298 Acts of A. D. 1923, re- 
lating to special assessments for pub- 
lic improvements by municipalities. 

This Special Assessment Act is a gen- 
eral law for use by cities and towns in 
Florida and has, since its enactment, 
been a popular means for affecting street 
paving and sidewalk improvements. 

Some little time ago the constitution- 
ality of this Act was considered by the 
Supreme Court, in the case of Walters 
v. City of Tampa (1924) 88 Fla. 177, 101 
So. 227, and upheld. On the faith of the 
Walters case, the nationally-accepted 
bond attorneys were willing to approve 
bond issues put out pursuant to the 
Act, and, on the basis of the approval of 
the issues by these bond attorneys, such 
bonds found a ready market. 

The reaction to the opinion in the 
Lakeland case has been practically to 
take ordinary Florida municipal im- 
provement bond issues off the market. 
This means that, until the law on this 
subject is stabilized, the era of great 
public municipal improvement that 
Florida has been enjoying is over. 

Any case that has so immediate and 
drastic an effect upon general Florida 
business conditions deserves study. 


If the scrutiny developes the conviction 
that the decision is unsound, it can be 
the sooner rectified. If, on the other 
hand, it is found to be sound, the lesson 
it teaches ought to be quickly learned 
and the law corrected. This paper is 
prepared with the purpose of adding 
certain suggestions to the general dis- 
cussion that the decision has evoked. 
Before entering upon any inquiry in- 
to the facts and principles involved in 
the Lakeland case, it may be well to 
bring to mind some consideration aljunde. 


Heavy Municipal Borrowing Necessitated 
By “Boom” 

It may well be that no great harm 
can come of slowing up the Florida bond 
market at this time. There is already 
outstanding an immense mass of Flori- 
da bonds which have yet to be sold. 
Many Florida cities are bonded up to 
that limit that, in the opinion of the more 
desirable bond houses, makes them a 
satisfactory risk. Money is no longer 
easy in Florida, and numbers of muni- 
cipalities are struggling with a real prob- 
lem in dealing “boom” values and at the 
same time meeting the inexorable and 
ever recurring interest and installment 
payments on bonds already issued. 

In the last few years, out of bond is- 
sues already floated, all the progressive 
towns in Florida have transformed them- 
selves. One who has lived here for nearly 
twenty years last past can hardly visit 
any up-and-coming center in Florida af- 
ter an absence of only a few months 
without finding himself amazed at the 
material improvement of these places. 
When the “boom” hit Florida, the State 
was not ready for it. It came with a 
dramatic suddeness and with a cyclon- 
ic force even greater than the hurricane 
that later followed it. Business just 
was not ready for it. The railroads were 
inadequate, the highways impossible, the 
hostelries unable to care for the crowds, 
the cities and towns undeveloped. The 
State was merely in the stage of slow 
and natural emergence from frontier con- 
ditions. The “boom” accelerated the tem- 
po of the State’s advancement. In three 
years, instead of in a generation, Flori- 
da has stepped up into different class 
of commonwealth. All the advantages it 
lacked when the “boom” came, it now 
has. Double-tracked railroads, and new 
railroads, the best system of highways 
between Key West and Canada, a sur- 
plus of first class hotels, and cities and 
towns that are paved, and sewered, and 
lighted, and equipped with rather re- 
markable public schools and other pub- 
lie buildings. It’is now in condition to 
go forward at a pace it could not former- 
ly have maintained and to assume a 
place in the sisterhood of States to which 


it formerly was not entitled to aspire. 
Florida’s Recent Progress Made Possible 
by Municipal Loans 

Much of this very useful and very 
necessary civic development that has 
accomplished this general progress has 
been due to the credit and cash that 
Florida cities were able to secure 
through the operation of Chapter 
9298 aforesaid. Many, many thousands 
of people all over the country who never 
bought a Florida lot and who never were 
inoculated with the fever of “boom” 
speculation have invested in the future 
of Florida by the purchase of Florida 
municipal bonds. Such investments were 
entirely commendable anc have served 
to do for Florida what Floridians, operat- 
ing on their own capital alone, could not 
have succeeded for long years in doing. 
These investments must, of course, be 
protected. The good faith of Florida re- 
quires it. It is evident, from the events 
that are currently transpiring, that some 
people have acquired the idea that the 
Lakeland case undermines these bond in- 
vestments already made. It is surely, 
therefore, worth while to consider wheth- 
er there is anything in this case to justi- 
fy such an idea. But this is an investiga- 
tion into a different angle of the decision 
upon future bond issues under the Act. 

As to future bond issues there can 
be little question that the incidence of 
the case is salutary. It will probably 
cause a re-writing and clarification of 
the Act and the Act can be improved. 
In the meantime, a cessation of addition- 
al bonded indebtedness will be surcease 
to the harried taxpayer. 

Bondholders Must be Protected 

So, in discussing this Lakeland case, 
we have to carry in mind the interest 
of the present holders of bonds issued 
under Chapter 9298 and, as well, the in- 
terests of Florida municipalities and tax- 
payers from the point of view of new 
issues under the Act. These last inter- 
ests are not very important because they 
can be safely guarded, whatever may be 
the essential meaning of the case. The 
interests of the bond-holders, on the 
other hand, must stand or fall on the 
basis of what protection, in the light of 
the Lakeland decision, the present Act 
affords them for the ultimate repayment 
of their bonds. 

The Act that is involved in the Lake- 
land case is a redraft of one prepared 
by a New York bond attorney to be sub- 
mitted to the A. D. 1923 Florida legisla- 
ture. Certain Florida lawyers who 


specialized in municipal bond work took 
the draft sent to Florida by this na- 
tionally known bond attorney and re- 
modeled it. For a time the national bond 
lawyers were afraid of the remodeled 
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draft. It certainly contained novel fea- 
tures the meaning of which could only be 
threshed out in litigation. Ultimately, 
however, these national bond attorneys, 
probably on the basis of the Walters 
case, supra, more than anything else, 
approved it and, thereafter, the Act 
spawned bond issues. 


The importance of the attitude of these 
national bond attorneys toward the Act 
lies in the fact that a Florida bond issue 
must bear the imprimatur of some firm 
of national bond attorneys to be salable. 
While there are perhaps two dozen of 
these firms of recognized reputation, in 
the East, the fact is that probably 90% 
of Florida municipal issues pass through 
the offices of five such firms, three in 
New York, one in Boston, and one in 
Chicago. These are the men whose O. K. 
on a Florida bond issue makes the issue 
acceptable to the bond-houses. It con- 
sequently, follows that, as these bond 
lawyers see the validity of these issues, 
the bond market sees it, and these few 
men have a power of life and death over 
Florida municipal bond credit. So, until 
the Act received their acceptance, it was 
without life, and, when that acceptance 
is withdrawn, it will be extinct. Since 
all the Florida bond issue under the Act 
have passed over their desks, their whole 
reputation and future are involved in 
the ultimate fate of the Act in the courts. 
Hence, a decision like the Lakeland one 
gives them heart-seizures. 

Now, with the general situation well 
in mind, it is appropriate to approach 
the decision itself. 

Lakeland Case Explained 

The City of Lakeland improved a cer- 
tain street in that town known as Main 
Street. On one side of the street im- 
proved, and running parallel to it for 
2,572 feet was a one hundred foot right 
of way of the Atlantic Coast Line Rail- 
road. Acting pursuant to Chapter 9298 
aforesaid, the City charged the whole 
cost of the street improvement to the 
abutting property owners on a front foot 
basis. The assessment against the Rail- 
road property was $14,200.53. The City 
issued a certificate evidencing the assess- 
ment against the Railroad Company and 
the Railroad Company brought ‘suit to 
cancel this certificate and enjoin the City 
from enforcing paymen.: of the certificate. 
The City demurred to the bill of the Rail- 
road Company. The demurrer was sus- 
tained. The Railroad Company appealed 
to the Supreme Court, which reversed the 
order sustaining the demurrer. 

When one considers the opinion ac- 
companying this decision of the Supreme 
Court, one thing immediately becomes 
apparent. The decision is based on an 
agreed, or, at least, admitted, state of 
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facts. This creates a peculiar difficulty. 
What the parties have fixed as the facts 
in the case, the Court must accept as 
such. One who stipulates the facts, fre- 
quently stipulates himself out of court. 
The Court cannot, even by assumption 
or inference, change the case made. The 
result is something like presenting an 
hypothetical question to an expert alien- 
ist. He cannot indulge presumptions. 
He must answer yes or no. He may 


know that the symptoms could not be> 


those recited. He may know that a mere 
added fact, probably present and 
omitted because overlooked, would en- 
tirely alter his answer, but he must reply 
to the question as stated. So a Court 
in ruling on a demurrer cannot go outside 
the record. The case must be decided 
as the parties have made it up. 

This disgression is important because 
among the “facts” that the City admitted 
by its demurrer to the bill were: 

(a) That the improvement was no 
benefit; but, on the contrary, an injury 
to the Railroad’s property. 

(b) That the City did not attempt to 
determine any benefit accruing to the 
Railroad’s property by reason of the im- 
provement. 


(c) That the improvement did not 
abut on the Railroad’s property. 

These “admissions” ought not to have 
been made, because they were not true. 
Just as an example, much is made in the 
opinion of the fact that the property as- 
sessed does not abut the improvement. 
Actually, it does abut the improvement; 
but the bill says not and the Court is 
bound by the demurrer to believe the bill. 


Important Facts Not Considered by 
Court 

Moreover, the opinion, at least, does 
not give any consideration to certain 
facts that were not set out in the bill 
and, hence, were not before the Court. 
These facts, however, must necessarily 
develop upon a full consideration of the 
merits of the case. Some of these facts 
which could not be considered are: 

(a) That a resolution determining the 
property benefitted according to front 
footage was adopted after a hearing (and 
notice thereof) on the justice and right 
of the assessment. 

(b) That the Railroad did not protest 
the assessment at the time and place 
set for hearing such protests. 

(c) That the bond issue was regularly 
validated and that the Railroad did not 
intervent in the validation proceedings. 

(d) That if a part of the expense of 
the improvement had been charged to 
general taxation, the Railroad Company, 
as the principal taxpayer of the City, 
paying some one-third of the City taxes, 


would have been subjected to a greater 
burden in respect of this single improve- 
ment than if it had paid the special as- 
sessment charged to it. 


Such matters of fact as these, which 
were not in the record of the case de- 
cided, are the meat of the case, consider- 
ed as controversy where the essential 
facts involved are relevant. But the 
disposition of the demurrer had to be 
made on the facts stated by the bill. If 
the estoppel features of the case could 
have been considered, the opinion would 
doubtless not have been rendered in the 
form that it was. 

Having in mind the thought that all 
properly prepared proceedings under 
Chapter 9298 afford notice of an as- 
sessment hearing and contemplate the 
adoption of a careful resolution fixing 
the front foot rule as the basis of estab- 
lishing the special benefits, and call for 
either a court or legislative validation 
of the bonds issued, no real fear need be 
entertained that, in any bond issue under 
Chapter 9298 now extant, the bond-hold- 
ers are in real danger because of the re- 
flex of the decision in the Lakeland case. 
The doctrines of estoppel and of bona 
fide purchase operate to safeguard all 
these issues. The Lakeland case does 
not gainsay this. The record in the case 
was simply not broad enough to invoke 
these doctrines. The Court could not 
drag them in, if the parties stipulated 
them out. 


Future Borrowing Considered 
The terrifying aspect of the Lake- 
land case presents itself in certain 
obiter dicta contained in the opinion. 
Thus the Court says: 


“It may be possible that a condition 
could exist in a municipality where the 
paving of streets could be accomplished 
by requiring the property on each side of 
the street to bear the total cost of the 
work conservatively incurred, and be at 
the same time just and equitable; but 
such a condition has not arisen in this 
case, nor has such a case ever come with- 
in our observation.” 

Again the Court says: 


“This State has in no case departed 
from the minority opinion in the 
French case, supra.” (The French 
case is the United States Supreme Court 
case of French, v. Barber Asphalt Pav- 
ing Co. 181 U. S. 324, 45 L. Ed. 879, 21 
Sup. Rep. 625.) 


So far as the future bond issues under 
this Act are concerned, these remarks 
have a pregnant significance. They call 
for a careful policy of “watch your step.” 
Just where they leave the state of our 
law on municipal special assessments 
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needs not merely careful but prayerful 
thought. 


The decision in the French case was 
_written by Mr. Justice Shiras. Mr. 
Justice Harlan filed a written dissent. 
Justice Shiras had been a minority dis- 
senter in the previous case of Norwood 
v. Baker, 172 U. S. 269, 43 Law Ed. 4438, 
the opinion in which was written by Mr. 
Justice Harlan. The French case in effect 
repudiated most of the law announced in 
the Norwood case. Do you get the pic- 
ture? The Norwood case was one of 
pecular hardship and of serious infringe- 
ment upon the constitutional inhibition 
‘against taking property without due-pro- 
cess of law. In this case, because of its 
special features, Mr. Justice Har- 
lan carried the majority with him. But 
in the course of his opinion he used un- 
necessarily broad and forceful language. 
The case gave rise to much misinterpre- 
tation and instantly called for modifica- 
tion. The Supreme Court found itself 
compelled to restate its position. This 
it did in several cases. The first full 
re-statement was made in the French 
ease. Naturally, Mr. Justice Harlan, 
whose Norwood opinion was under fire, 
dissented. His dissent, carrying with it 
the concurrence of two of his conferes, 
was able and lenghty, but its only effect 
was to make clear the definite overruling 
by the majority of the Court of his gen- 
eral remarks in the Norwood case. The 
Supreme Court of the United States has 
never since wavered. The Norwood case 
now stands only as one of those cases, 
which the Supreme Court of the United 
has always recognized as presenting a 
claim for redress, viz: those cases of 
“such flagrant abuse of legislative power 
as would warrant the intervention of a 
court of equity to protect the constitu- 
tional rights of landowners because of 
arbitrary and wholly unwarranted legis- 
lative action.” 25 R. C. L. 149-150. 


The point for us is that, as Mr. Justice 
Ellis says in the Lakeland case, the State 
of Florida is, more or less free to adopt 
its own rule as to the requirements of 
due process in relation to special benefit 
assessments. If it adopts the Harlan 
conclusion well and good. There is much 
to be said for it, and we must govern 
ourselves accordingly. 

The only criticism that can be approp- 
riately made of the indicated adoption 
of the Harlan conclusion by our Supreme 
Court in the Lakeland case is that it 
seems to come pretty late. It would seem 
that after the endorsement by our Su- 
preme Court of the front foot rule in the 
eases of Anderson v. City of Ocala, 67 
Fla. 204, 64 So. 775 and in Walters v. 
City of Tampa, supra, it ought not to be 


discredited now. Yet to insist upon a 
special benefit hearing is to discredit 
the purely mathematical formula of 
special benefit furnished by the front 
foot rule. 


Special Assessment Act Should Be 
Amended 


The interesting proposition in con- 
nection with this special benefit dis- 
cussion is that the need for discussing 
it at all with reference to Chapter 9298 
arises out of the unsatisfactory word- 
ing of Section 2 of the Act. This section 
reads thus: 


“Special assessments against prop- 
erty deemed to be beneficial by local 
improvement, shall be as- 
sessed upon the property specially 
benefitted by the improvement in pro- 
portion to the benefits to be derived 
therefrom, said special benefits to be de- 
termined and provided and prorated ac- 
cording to the foot frontage of the 
respective properties specially bene- 
fitted by said improvement, or by such 
other method as the governing body of 
the municipality may prescribe.” Sec- 
tion 2, Chapter 9298, Acts of 1923. 


This section undoubtedly requires a 
determination of special benefits, and 
makes the special benefits actually re- 
ceived from the improvement, and not 
the front foot rule, the test of the prop- 
erty of the assessment. It was com- 
petent for the Legislature to prescribe 
that the front foot rule should be the 
test, and, in such case, the Courts could, 
and would, accept the legislative deter- 
mination of the front foot rule as the 
measure of the special benefit. 25 R. C. 
L. 139-141. The Legislature did not do 
this. It left the special benefit to each 
property in respect to each improvement 
as a matter to be worked out by the mu- 
nicipality, permitting the front foot 
rule to be adopted only when it fairly 
measured the actual benefit. It, there- 
fore, called for a hearing on special 
benefits that would not be necessary 
if the front foot rule were used simply 
as a mathematical formula for approxi- 
mating such benefits. 25 R. C. L. 160. 


So, under Chapter 9298, as framed, 
it seems eminently proper that a 
careful hearing on the subject of 
benefits should be insisted upon in each 
proceeding for local improvement. 


The law ought, however, to be 
amended, because it is impracticable 
to adjust the special benefits to city 
property as between the myriad lot 
owners on a half mile of main street in 
any individual way. All that is prac- 


ticable, and it is fair, besides, to adopt 
a rule which will operate impartially and 


with a reasonable relation to proportion- 
ate benefits. Such a rule is the front 
foot rule. Not only has this rule legis- 
lative and judicial sanction as a confess- 
edly arbitrary but fairly adequate special 
benefit test; but, in addition, it has the 
acquiscence of the lot owners. Up until 
the time that the thought was presented 
to the Florida property owner, by the 
Lakeland case, that it was not a fair test, 
it had never occurred to him to question 
it. 

With reference to the further pro- 
position developed in the Lakeland 
case that a part, at least, of the cost 
of the improvement should be borne by 
the public treasury, the answer is simple, 
The idea is, in a large measure, exactly 
correct; but if it is carried out it would 
prevent the making of many of the im- 
provements now being made. Most 
Florida towns have a charter bonding 
limit, and, so far as any improvement 
is to be paid for by general town bonds, 
it can only be financed if the proposed 
issue of bonds does not pass that bonding 
limit. There are so many things that 
general town bonds must be_ issued 
for, viz.: public buildings, water and 
light plants, fire-stations and special 
large public improvement projects 
such as_ bulk-heading, parks and 
bridges, etc., that there is no adequate 
margin of bonded indebtedness left for 
general street improvement bonds. 
The citizens of these towns recognize 
this, and it is with the general tacit 
approval of the community and of the 
property owners affected that the en- 
tire cost is laid against the abutting 
property. 


We come to our, conclusion. It is 
that the Lakeland case was rightly de- 
cided on the record before the Court. 
It is sound law. It is, however, law only 
for the state of facts exhibited by the 
record in that case. It does not im- 
peril the bonds already outstanding 
which have been issued in compliance 
with Chapter 9298 and which have been 
validated by court or legislature. 


The able and careful work that was 
put in by the Supreme Court upon the 
Lakeland decision will, in fact, be pro- 
ductive of good. It will probably bring 
about a better law than the present one. 


Lastly, a prophesy. When all the 
facts and merits of the Lakeland case 
are brought out by answer and testi- 
mony, the result of the case will prob- 
ably be a confirmation of the assessment 
complained of. 
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